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13 
Witness Harry H. Cochrane 


By Mr. McElwain: 


A. I concluded that on account of the additional storage 
water which would be made available at the project from 
the Hungry Horse Project, an additional unit to utilize this 
additional flow of water would be justified. 


° s * . * * * * s * 
Q. Mr. Cochrane, who constructed the Hungry Horse 


14 
Project? A. The United States Government, and I believe 
the Bureau of Reclamation. 

Q. And is that now in operation? A. That is now in 
operation, yes. 

Q. And it is located on what stream? A. It is on the 
South Fork of the Flathead River, above Flathead Lake, 
and consequently above our Kerr plant. 

Q. And the waters of the Hungry Horse Reservoir flow 
into Flathead Lake and through Flathead Lake, is that 
correct? A. That is right. 


e e * * * * * * s e 


71 
Witness Frank Woy 


By Mr. McElwain: 


Q. Mr. Woy, in other words, you are comparing a cost 
of 4.06 as the third unit cost per kilowatt hour produced 
against a figure of 4.47 as the kilowatt hour cost at 
Cochrane, is that correct? A. That is correct. 

Q. Now, you have not included in the Kerr third unit 
study any head water benefit, is that correct? A. I have 
not. 

Q. There are also headwater benefits involved in the 
Cochrane plant, are there not? A. There very likely will be. 
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Q. There is a Federal storage construction above the 
Cochrane plant, is there not? A. That is correct. 

Q. And what is that storage? A. That is Canyon Ferry. 

Q. And it is considerable storage? 

72 

A. It is. 

Q. The headwater benefits have not been determined on 
that plant either, have they? A. They have not. 

Q. So that this study is made without comparing the 
headwater benefit costs on either of the plants? A. That is 
right. 
= * a * * * s . 

328 
Witmess R. Wayne Lincoln 


By Mr. McElwain: 


Q. Mr. Lincoln, assuming that there are certain pay- 
ments required— <A. To who? 
Q. Of the Montana Power Company for the use of the 


329 
developed water to the United States Government by reason 
of the use of the storage releases from Hungry Horse 
Reservoir, should those payments in any way be considered 
in arriving at your net benefit figures? A. I would say 
conditionally ; yes. 

Q. Would you tell me what your condition is? A. Well, 
these upstream payments are still up in the air and I just 
wrote them off as just probably a figure that is just as 
much payment coming into Kerr, coming into the Montana 
Power Company from downstream regulations as they had 
to pay for Hungry Horse. 

Q. Did you have any basis for that assumption? A. No. 

Q. So that if the payments that the Montana Power Com- 
pany were required to make were greater than the money 
they received, would that figure be a proper consideration? 
A. Yes, sir. 

Q. In arriving at your net benefit? A. Yes, sir. 
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Q. And that figure to the extent that it may be larger 
would be deducted from your present net benefit of the 
value between Kerr 3rd unit and thermo production? A. 
Yes, sir. 


336 
Witness Barry Dibble 


By Mr. McElwain: 

Q. Mr. Dibble, in your agreeing with the steam compari- 
son to Kerr Number 3 made by Mr. Lincoln, are you 
familiar with the relative positions of the Kerr Dam proj- 
ect on the Flathead River and the Hungry Horse reservoir 
project of the United States government? <A. Yes. 

Q. And you are, also, aware of the releases that come 
from the Hungry Horse power project which raise the 
regulated flow of the Flathead River at Kerr, and thereby 
allowing increased capacity to be generated there, is that 
correct? A. I am familiar with the general scheme. 

Q. The general scheme? <A. Yes. 

Q. Let me ask you to assume that the Montana Power 
Company were required to make payments to the Federal 
Government for the use of the water that they generated— 
this additional energy—would you consider that those pay- 
ments should be 

337 
deducted from the net benefit arrived at in that comparison? 
A. There are a great many things involved there. It is 
difficult to make a flat statement in that particular way. 

Q. What things are involved that are bothering you? 
A. None of them bother me. 

Q. I wish I could say the same. 

What matters, other matters, are involved of which you 
are speaking? A. Well, there are some offsetting con- 
siderations, and there is, also a question I think of whether 
the burden should be placed on the Indians for those pay- 
ments or on the Montana Power Company. 
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Q. Yes, I am only asking you to assume that the pay- 
ments are to be made and had to be made—the only thing 
that I am asking you is then would not you have to get 
any such payments made from the figure arrived at as the 
net benefit in the steam comparison in order to arrive at 
a true net benefit? A. I think they ought to be taken into 
consideration, yes. 

o ° * * * * * s * 


410 
Witness Frank Woy 


By Mr. McElwain: 


Q. Now, Mr. Woy, I will hand you Exhibit marked No. 
37 for identification and ask you who prepared that ex- 
hibit?’ A. I prepared this exhibit. 

Q. And will you state what that exhibit shows? A. That 
exhibit is an application of the Pelton formula 
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Indian rentals to Kerr Project, with an attempt being 
made to reflect somewhat the effect of potential future 
headwater payments which we must make for water re- 
leased from Hungry Horse which we use for generation 
to Kerr. 

In order to make this partial or token reflection in the 
Pelton formula it was decided or it was my opinion that 
this could be best accomplished by reducing the gross 
generation of the Kerr Project by the number of kilowatt 
hours which would be produced from the third unit, oper- 
ating in excess of 120,000 kilowatts on a monthly basis. 
* * * * * * * = * * 

412 

Q. Now your gross generation in Exhibit No. 37 is the 
total amount of generation that would have been generated 
at the Kerr Project if you had deducted the waters actually 
used in the generation of the energy shown as gross 
generation in Exhibit No. 36, is that not correct? A. The 
gross generation as shown in Exhibit 37 is the gross gen- 
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eration through units, 1, 2 and three, using merely the 
natural flow and the natural storage capacity at Kerr. 

Q. So that you have deducted in your Exhibit 37 any 
generation, the production of which would have been caused 
by any waters released by Hungry Horse Reservoir? A. 
That is correct. 

Q. Using your gross generation on the basis of deducting 
those waters released, from Hungry Horse Reservoir, and 
you have come up with a storage release if I may change 
the words in the question, you have come up with an 
annual kilowatt charge on this basis of how much? A. 
$79,162.50. 

Q. That is the kilowatt hour charge on energy which 
would have been produced without Hungry Horse storage 
releases. 

Q. Releases, yes? A. Yes, 

Q. And what does your exhibit show that figure to be, 

413 
under those circumstances? A. As I previously stated the 


energy component was $79,142.50. And the capacity com- 
ponent is unchanged from the figure shown in Exhibit 36, 
of $80,640. And the combination of the two, indicates 
$159,802.50 as a total rental required, had not Hungry 
Horse storage releases been available for us through 
Kerr project. 


422 

Mr. Eesley: The cost at Kerr is a matter of record. 
That will not be changed in any event by the headwater 
benefits determination. The cost at Kerr will still be so 
much in dollars and the headwater benefits will be inside 
that picture—would have to be—because it couldn’t be 
beyond the benefit to Montana Power Company. That is 
the purpose of 10(f): to make a determination of whether 
or not there is a benefit included in that cost that should 
be paid to the person or the Government owning the 
upstream improvement. 


(455) 


Presiding Examiner: You mean that regardless of what 
the additional cost may be to Kerr, it would be offset 
against any water benefits so there would be no net cost 
to Montana? 

Mr. Eesley: That is right. 


* * * * 


455 
Witness Frank Woy 
Cross Examination 
By Mr. Cragun: 


Mr. Cragun: According to my notes, if the Examiner 
please, the witness was permitted to testify on direct that 
the least amount suggested by any formula in connection 
with the negotiations in which he has taken part repre- 
senting a minimum that Kerr Dam would have to pay is 
$150,000 a year. 

With the Examiner’s permission I will withdraw the 
earlier question, and ask the witness if he has ever recom- 
mended to the management that that amount be set up, 
as an contingent liability of Montana Power Company 
for these headwater benefits. 

The Witness: I have not. 


By Mr. Cragun: 


Q. Have you recommended that any other amount be 
set up? A. I have not recommended that a setting up of 
any reserve of a contingent fund to be held for the payment 
of headwater benefits. I have recommended the amounts 
which would have become liable had the formula been 
adopted the way they then stood. 

Q. What was that, what do you mean you recommended? 
A. I don’t think I reeommended—maybe I used the wrong 
word, I advised them of the amounts which might become 
due should the formulas then under consideration be car- 
ried to fruition, 


(456) 


456 

Q. Has Kerr Dam itself benefited government installa- 
tions downstream? <A. Very decidedly. 

Q. Do those government installations which are benefited 
by Kerr Dam consist of the Federal projects listed in 
Exhibit 38 page 49, and column 1 except for Hungry Horse 
itself? 

Mr. McElwain: What page did you say, 38? 

Mr. Cragun: Page 49 of Exhibit 38. 

I am just trying to get a convenient list. 

The Witness: Yes, they consist of Grand Coulee 
MeNary, and Bonneville on that particular page. 


By Mr. Cragun: 

Q. Are there some others, Mr. Woy? <A. Yes, Albene 
Falls, and Chief Joseph, and the Dalles are now benefiting 
as well. 

Q. Is that the entire list of government dams which are 
now benefiting from Kerr? A. So far as I know, that is. 
° e * s es e * es + ae 
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Witness Ralph Tudor 
By Mr. McElwain: 

Q. Mr. Tudor, can you give us an opinion based upon 
your studies as to the annual rental value of the Kerr 
third unit, if any due the Indians by the Montana Power 
Company? A. No, I cannot. 

* 2 e ° ° * a ° -_ e 
588 

Q. And why do you say that? A. Because there is one 
important element in the picture that has not yet been 
resolved. It is simply the cost to the Montana Power 
Company, what that cost will be for the benefits derived 
from Hungry Horse storage, and unless that is deter- 
mined, I don’t see how I could arrive at what would be a 
fair rental considering all the parties and the elements 


involved. 
e ° ° e ° e ° ° ° e 


Witness Joseph J. A. Jessel 
Cross Examination 


By Mr. McElwain: 


708 

Q. You don’t have backup sheets for working out that 
particular fuel price? A. No. We don’t have any real 
records other than for the one unit at the Bird Plant which 
was not in my opinion a fair measure of what might be 
the future cost for coal. 

Q. It would be a measure of the cost of gas or oil, would 
it not? A. It could be. I want to see what actually the 
cost figures were in ’54, now that you have mentioned it. 

In 1954, the fuel cost was 19.56 cents per million BTU 
in that area. That is at the Bird Station. 

Q. How can you say the fuel costs? Are you referring 
to the actual costs? A. The actual costs, yes. 

Q. And you have received that from what source? A. 
From Federal Power Commission Form 1 for 1954. 


Mr. Eesley: For what company? 

The Witness: Montana Power Company, Bird Station. 

Q. That 19.56, I take it, would be comparable to your 20 
cents, isn’t that right? A. Not for the same fuel, but it 
is a comparable figure. 


s * ° * * e e * * 
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Witness Jack Shepley 
By Mr. Hayden: 

Q. Mr. Shepley, was this report prepared by you or 
under your supervision? A. It was prepared by me in 
part and in part by others at my request. The cost of power 
from an alternative electric source appearing on page 2 of 
the report was prepared by Dr. Joseph J. A. Jessel and the 
estimate of dependable capacity, also appearing on page 2 
of this report, was prepared by Mr. G. R. Bell of the re- 
gional office of the Federal Power Commission at San 
Francisco. Mr. Blanchard prepared the cost of money used 
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in the several tables and I have adopted these estimates as 
being reasonable, 

Q. Have you made a comparison between the capital and 
annual costs of the Kerr third unit and the Cochran Plant? 
A. I have. 

Q. Have you used comparable methods of computing 
annual charges and standardized procedures which are 
used extensively by the engineering staff of the Federal 
Power Commission? A. Yes. 

Q. Please summarize what table 1 of Exhibit 62 for 
identification shows? A. Table 1 of Exhibit 62 for identifi- 
cation shows the capital and annual cost estimates for the 
third unit. 

The capital cost is taken from Exhibit 2; that is, 
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Exhibit 2 in this hearing. 

The source of all the other items in this exhibit is shown 
in the foot notes. The basic method of computation is 
such that the annual charges are constant for 50 years, the 
assumed economic life of the third unit, and amounts to 
$548,700 per year. 

Q. Now, will you please summarize what table 2 of 
Exhibit 62 for identification shows? A. Table 2 of Exhibit 
62 for identification shows that capital and annual cost 
estimates for the Cochrane Hydroelectric Development, 
computed in a similar manner to that for Kerr unit No. 3, 
as shown on table 1. The capital cost is taken from Exhibit 
4 and does not include lands. By letter dated April 2, 1956, 
and by telephone conversation of April 3, 1956, the appli- 
cant’s representatives indicated that the Cochrane Project 
might have 266 acres of land valued at $896 per acre or a 
value of about 283,000. This land value might increase 
the capital cost of the Cochrane project to $8,728,000 and 
the annual cost to $1,079,500. The source of all the other 
items on this table is in the foot notes, 
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Q. Now, Mr. Shepley, as a result of your study, what 
conclusion have you come to and what are your recom- 
mendations? A. I have come to the conclusion that con- 
struction of the third unit, exclusive of head-water benefit 
payments and Indian rentals, is economically feasible and 
except for these 

720 
unknown costs, I recommend that the third unit and related 
works be approved and included in the amended license 
for project No. 5. 


Cross Examination 
By Mr. McElwain: 


Q. Now, in your column labeled ‘“‘Annual Value of 
Power,’’ Mr. Shepley, you don’t mean nor intend to indicate 
that that figure or that column in any way indicates what 
the market or sale value of the power produced from Kerr 
Plant Unit No. 3 may be in the area? A. That is evaluating 
the power based on the alternative steam plant as testified 
to by Doctor Jessel, evaluating 60,000 kilowatts of depend- 
able capacity at $20 per kilowatt year, plus, for example, 
Kerr Unit No. 3, 160 million kilowatt hours at 2.25 mills 
per kilowatt hour. So it is evaluating it by comparing 
it to the cost of alternative steam. 

Q. And it does not indicate any market or sale value of 
the power from Kerr Unit No. 3 in the area? A. That is 
correct. It is the measure—it is a standardized measure 
which I use for judging the economic feasibility of the 
third unit. 

Q. And I think your report has indicated that the study 
is exclusive of the question of headwater benefit payments 
and Indian rents. A. That is correct. 


11 
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By Mr. McElwain: 


Q. Referring you again to the annual costs that you 
have indicated on your page 2 of your exhibit, in order to 
get a true evaluation of the difference between Cochran and 
Kerr, you would have to apply those annual costs to the 
average annual energy output of each of the two and then 
take the difference, would you not, they both having the 
same dependable capacity in your study? A. You surely 
would have to take account of the fact that the Cochrane 
project produces—is estimated to produce an average of 
270 million kilowatt hours per year, whereas the Kerr 
Unit No. 3 will produce an average of only 160 million 
kilowatt hours per year. 


877 
Exhibit No. 18 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF INDIAN AFFAIRS 
Washington 


May 24, 1930 


Confederated Tribe of Flathead Indians, 
Care Mr. Caville Dupuis, 
President Flathead Tribal Council, 
Polson, Montana. 


Dear Friends: 

It is with unusual pleasure and satisfaction that we send 
you herewith copy of the Federal Power Commission 
License for Flathead Site #11 issued May 23, 1930 to Rocky 
Mountain Power Company. We hope you will all be as 
happy as we are over the outcome of our long hearings 
and negotiations which have resulted in a much larger 
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rental for the Indians for Site +1 than was offered by 
either of the applicants or than the Indians had ever ex- 
pected. The terms of the license also provide for proper 
regulation in the interests of the general public as explained 
more fully below and also the irrigation project is given 
all that it has asked for and this has been done without 
diminishing the rental of the Indians. 


We also enclose copy of the information supplied by the 
Secretary of the Interior and which summarizes the situa- 
tion. I will just add a few further explanations. 


Indian Rentals. 


You will of course realize that the rentals are on a flat 
basis, so that they will not be subject to the ups and downs 
of business or to business depressions. We believe this 
will be more satisfactory than a basis depending upon the 
use of the plant or upon a partnership arrangement. The 
Indians will now always know what they are to receive and 
it is fixed and definite, 


Lake Levels. 


In Article 23 you will notice the the lake levels are fixed 
at 2883 to 2893, but that the Power Commission before 
commercial operation begins can fix any 10 feet between 
2880 and 2893 with the guarantee that there must be not 
less than 1,100,000 acre feet of storage. This license, how- 
ever, only covers 10 feet of storage and not more. The 
above arrangement is to enable a study of the water 
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table situation at the head of the lake, so that if 2893 
proves too high, the 10 feet may be set lower and the 
bottom level be taken care of if necessary by some dredg- 
ing at Polson. Perhaps this dredging will have to be done 
anyhow to increase the lake outlet and prevent the lake 
rising too much in flood seasons. 


13 


(878) 


If in later years it turns out to be possible that more 
than 10 feet of storage can safely be developed, then an 
amendment of the license will have to be asked for by the 
licensee and of course that would mean more prime power 
capacity and an increased Indian rental. It is to be hoped 
that this factor will certainly have become a reality at 
least by the time of the 30-year readjustment. 


Public Interest. 


In Articles 36, 38, 39, and 40, real regulation is provided 
for. There can be no securities issued except for cash or 
its equivalent which will mean no bonus stock or no over- 
capitalization. Also the intercompany contract in Article 
36 provides for a wholesale intercompany price of current 
at cost plus return on cost. This is a bed rock price, as low 
as it is possible for it to be. This means that the current 
from Flathead after paying Indian rental and an 8% return 
on the investment will be turned into the Montana Power 
Company which is under regulation by the State Commis- 
sion, at this lowest possible price. This price will be public 
from the annual reports of the company, and thus it will 
serve as a ‘‘yard stick’’ in measuring the cost of generation 
of electricity just as wall as if the plant were one of public 
ownership. In these respects we believe the lease to be 
a model lease. 


Irrigation Project. 


The irrigation project is fully protected as was requested 
by it on power prices, the right to use water for irrigation, 
power to be available during the construction period and 
the refunding to the Government of the $101,000 charged 
up for the Kewell tunnel. None of these features will affect 
the Indian rental. Whatever it may cost the company for 
this irrigation power, it is to be remembered that there will 
be developed at Thompson Falls additional power because 
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of Flathead storage far in excess of any possible demand 
for power by the irrigation project. 


Four Power Sites. 


It is to be hoped that there will be a demand for utilizing 
the other four sites. These can be operated independently 
of Site +1 under the regulation of the storage water as 
provided in 

879 
Article 21 of the license, The Indian Service has hoped that 
Mr. Wheeler be given further opportunity, should he desire 
it, to make a showing of ability to market power so that 
if he really can bring new industries into the neighborhood 
and furnish employment, he may be given further op- 
portunity to show what he can do. 

He understand that the licensee expects to begin con- 
struction work promptly. 

Please give the best wishes of the Commissioner and of 


the undersigned to all the Indians. 
Yours very sincerely, 


J. Henry Scarrercoop 
Assistant Commissioner. 


914 
Excerpts from Exhibit No. 23 
(Letter from the Secretary of Interior, Harold Ickes, to 
Honorable Frank R. MeNinch, Chairman of the Federal 
Power Commission, dated August 16, 1934) 


* * * * * * * * * * 


At the time the licensee assumed the obligations of the 
license it chose to pay to the Flathead Tribe a fixed royalty, 
not dependent either upon the output of the power site or 
upon the profits of the licensee. The Flathead Tribe was to 
secure no additional benefits from any business successes of 


15 


(914) 


the licensee. It should not be expected now to assume the 
burdens of the licensee’s financial distress. The licensee 
assumed the risks of profit and loss. Among those risks 
was the eventuality that changed economic conditions would 
render the construction and operation of the power site 
unprofitable. If such is now the case, the licensee may still 
be expected to meet its contractual obligations toward the 
Government as it would be expected to meet contractual 
obligations toward other individuals which turn out to be 
unprofitable. The loss of the licensee is not a loss to the 
Flathead Indians or to the public, and the relief of this loss 
is not a burden which considerations of public interest re- 
quire the Flathead Indians or the public at large to bear. 


927 
Excerpts from Exhibit No. 27 


(Portion of Transcript of Original License Hearings on 
Project No. 5, before Federal Power Commission, 
October 29, 1929) 


Page 1321—Witness, Mr. Cochrane: Examiner, Mr, Kelly. 

A.... There will be installed initially three generating 
units, each having a capacity of 50,000 horsepower, or a 
total plant capacity of 150,000 horsepower, but provision 
will be made in the layout of the plant and intake and 
tunnels so that at some later date, if it is found necessary 
or desirable of commercially feasible, an additional unit 
with its complete equipment may be installed to bring the 
capacity of the plant up to 200,000 horsepower. The con- 
tingencies which might lead to this additional development 
or enlargement of the original development are either that 
the mayor of Polson on the one hand might agree, and his 
constituents agree, that the lake water could, without detri- 
ment to their vicinity, be lowered to a point lower than 
it normally is at the present time; on the other hand, that 
Mr. Jellison and his constituents might be persuaded to 
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allow the lake level to be raised. Either or both of which 
would allow additional storage and increase in the minimum 
flow. 

A still further alternative would be that additional stor- 
age might be provided in the Flathead River or some of its 
branches above the lake. We haven’t any notion that any 
of these things will happen in the very near future, but we 
thought it would do no harm, and it was in fact at the 
suggestion of Mr. Butler that we slightly modified our 
original design, which contemplated four smaller units, 
and are now planning to incorporate as much power in 
three units as we originally had in four, so that the addi- 
tion of the fourth will increase the capacity of the site by 
33 per cent, when, as, and if additional storage may be 
made available. It was our idea that such an arrangement 
would best comply with the Power 
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Commission’s rules; that provision should be made in the 
development of the site to develop all the power which 
could possibly be developed at that point. 


° * * * * * * 


931 
Excerpts from Exhibit No. 30 
(Portion of Transcript of Original License Hearings, 
before Federal Power Commission, October 29, 1929) 


Page 2067—Witness, Senator Walsh. 


Senator Walsh. The act creating the Commission and 
granting it the powers which are reposed in it contemplated 
that in the granting of permits, the Commission shall have 
in mind the ultimate development of the entire possibilities 
of the stream, the development of which is contemplated 
in any application. 

There is here a report from one of the engineers on the 
Hungry Horse Reservoir Sits, which is capable of develop- 
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ment at relatively low cost, and will provide for storage of 
an enormous amount of water. 

Mr. Dixon. What is the date of that report? And do 
you recall the name of the engineer? 

Senator Walsh. That, I think, is 1927, I have not ex- 
amined it for some time. But I think that, in connection 
with any further development, outside of that contemplated 
by the present applications, and also in connection with 
further development down the stream, as well as in con- 
nection with the Columbia Basin Irrigation Project—it 
should be borne in mind. 

And I merely want to call the matter to the attention of 
the Commission in connection with the pending applica- 
tions, so that whatever permit is awarded will be so framed 
as to put no obstacles in the way of the utilization of the 
further possibilities of power development along the river, 
and particularly the utilization of this great reservoir site 
at Hungry Horse Canyon. 

There have been some more recent examinations, with a 
view to the location of other reservoir sites in the valleys 
of both the North Fork and the South Fork. What the 
result of those investigations has been, I have not been 
apprised, but doubtless the files will disclose. 

932 

Mr. Dixon. There was some testimony here yesterday as 
to a further reservoir site farther up the South Fork than 
Hungry Horse, on the same Fork. 

Mr. Bonner. That is Spotted Bear. There is a possible 
site there, 
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Excerpts from Exhibit No. 31 


(Portion of Transcript of Original License Hearings, 
before Federal Power Commission, October 29, 1929) 


Page 2080—Witness, H. H. Cochrane; Examiner, Mr. 
Scattergood. 


Mr. Dixon. I would like to ask, just as a suggestion, 
suppose some person outside of these two applicants should 
in the future develop Hungry Horse Reservoir, which would 
greatly add to the output at Polson and Thompson both, 
to whom should that unearned increment go? To the 
Indians or to the settlers? 

Mr. Bonner. I think I can answer that, 

Mr. Dixon. Very well. 

Mr. Bonner. That comes under the head of water divi- 
sion of the Federal Power Act. Any license lower down 
the stream making beneficial use of the storage above will 
be required under the act to pay for the water development 
above a certain portion of the fixed charges for carrying 
that development. It is not based entirely on the matter of 
relative head to which that storage released is used, but 
it is also considered that allowance should be made for the 
relative importance of that storage to the respective de- 
velopment. 

Mr. Dixon. Then the lower canal owners are assessed a 
percentage of the cost? 

Mr. Bonner. To carry the fixed charges on the reservoir 
improvements above. For instance, if that Hungry Horse 
Reservoir cost, say, $5,000,000, and resulted in fixed charges 
of $500,000 a year, and beneficial use was made equally 
between the plant at the base of that dam and one below, 
the Power Commission might require the one below to pay 
to the upper owner $250,000 a year. 

Mr. Kelly. That is, provided the one below is a license 
under the jurisdiction of the Commission. 
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Excerpts from Exhibit No. 33 


(Yellowtail Dam Hardin Unit Hearing Before Subcommittee on Irrigation 
& Reclamation Committce on Interior Insular Affairs, U.S. Senate 
85th Congress Ist Session on S. J. Res. 12 Dated Feb. 6, 1957) 


Data on Kerr, Pelton, and Yellowtail projects 
Item Kerr Pelton Yellowtail 


Statistics: 
Installed capacity (kilowatts) (actual 
or proposed) 168,000 108,000 1 200,000 
Number of units ee 33 33 4 
Average output (millions of kilowatt- 
hours) 
Lands in project (acres) (exclusive of 
transmission line right-of-way) .. 5 10,295.7 


Indian tribal lands . 
Lands in Indian reservation pat- 

ented with power reservation 

to United States 1,555.3 
Private lands in reservation ... 1,509.8 
Private lands outside reservation 6,593. 
United States lands outside res- 

ervation .. eae . 70.2 
State lands . wiser 


Annual charges (exclusive of trans- 
mission line right-of-way and charges 
for other United States land) : 


8 $90,000 
(9) 


sseeee None 811 $10,935 
Other considerations to Indians. 

(See license or agreement) .... Yes Yes 
Total estimated payment for 

50-year period of license, Indian 

charges only ........... ++ee $7,377,000 12 $3,952,000 


1 Basic data obtained from report on Yellowtail unit by U. S. Bureau of 
Reclamation dated March 1955. 

2 Initial operating dates of units: No. 1, May 20, 1939; No. 2, June 1, 1949; 
and No. 3, Nov. 21, 1954. 

3 Estimated completion date: Apr. 1, 1958. 

4 Based on 3 units, 2 units 112,000 kilowatt average output 830 million kilo- 
watt-hours, 

SLands between elevation 2882 and project boundary, normally elevation 
2893, and exclusive of natural lake area 120,000 acres, about half of which is 
in Indian Reservation. 

_ &The project boundary for the Pelton project as shown on the map approved 
in the license (FPC No. 2030-12) is tentative and incloses more land (about 
4,660 acres) than will be required for the project. About 1,428 acres of tribal 
lands are within this boundary. The license requires the licensee to submit 
revised maps which has not been done as yet. The tribal lands authorized to 
be occupied by the dams, power-plant and reservoirs by the agreement of Dec. 
22, 1955, between the licensee and the Warm Spring Indians are not specifically 
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defined in area but are considerably less than the 1,428 acres now within the 
project boundary. 

7See amendment No. 2 of license, article 30. Also subject to revision in 
1959, Flathead Indians claim that this compensation is for 2 units only and 
have requested additional compensation for 3d unit, which request has not 
been acted upon. 

8 Estimate based on installation and average output. 

® Agreement dated Dec. 22, 1955. Monthly charge of 4 cents per kilowatt 
installed plus 1/10 of 1 mill per kilowatt-hour of energy gencrated after proj- 
ect is in operation; $500 per month before operation. 

10 Administrative charge waived by act of Mar. 4, 1929, amending act of 
Mar, 7, 1928. 

11 Average. 

12 Based on $500 per month from Dec. 1, 1955 to Mar, 31, 1958 and $90,000 
per year thereafter to Dec. 31, 2001. 


* * . * . * * 


Exhibit No. 61 
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ESTIMATE OF VALUE OF POWER OUTPUT FROM THIRD KERR 
HYDROELECTRIC GENERATING UNIT 


(Based on Costs of Power from Alternative Stcam-electric Source) 


Dollars per 
Item Net Kilowatt 


A. Investment Cost 
Steam-electric Plant 140 
B. Annual Capacity Cost 
1. Fixed charges 
a. Cost of Money Capital (6%) 8.40 
b. Depreciation based on sinking fund, 35 years at 
6.0% (0.90) 1.26 
c. Interim Replacements (0.35%) 0.49 
d. Insurance (0.25%) 0.35 
e. Taxes (4.51%)1 6.31 


Total Fixed Charges 16.81 
2, Fixed Operating Costs 
a. Fuel (4.32 % 106 BTU @ 20¢ per Million BTU) 0.86 
b, Operation and Maintenance 2.40 
¢. Administrative and General Expense 0.48 
Total Fixed Operating Costs 3.74 
Total Annual Costs of Capacity 20.55 


Mills per 
Kilowatt-hour 


C. Energy Cost-Variable Operating Costs 
1, Energy Fuel (10,000 BTU per kwh at 20¢ per 
Million BTU) 2.00 
2. Operation and Maintenance 0.25 


Total Variable Operating Costs 2.25 
1 Taxes based on 2.91% for Federal income tax, 1.50% for State and 
local taxes, and 0.10% for miscellaneous taxcs, 
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Exhibit No. 62 


ENGINEERING Report on 
APPLICATION FOR AMENDMENT oF LICENSE 
FILED BY 
Tse Montana Power Company 
FOR 
Tap Unrr at Kerr Hyproerecrric DEvELOPpMENT 
Prossct No. 5 
BY 
Jack M. Sxeprey, Hypraviic ENcrineer 

Feperan Power Commission 


J. Inrropuction 


The Kerr Hydroelectric development, Project No. 5, is 
located on the Flathead River in the vicinity of Polson, 
Montana, and is now under license to The Montana Power 
Company. Construction of this project was completed in 
1938, and consists of an arch dam of the variable radius 
type about 160 feet high with concrete gravity abutments 
and resting in part on a massive concrete base block. The 
dam is surmounted with 14 spillway gates each 21 feet wide 
and 27 feet high and creates a reservoir in Flathead River 
and Lake with usable storage capacity of about 1,217,000 
acre-feet with a drawndown of 10 feet; two penstocks, each 
about 800 feet long; a powerhouse with installed capacity 
of about 112,000 kw (2 units of 56,000 kw each) operating 
under a gross head of about 190 feet; a step-up substation 
and associated transmission lines. 


IL. Penpine Apprication 

The pending application for amendment of license filed 
with the Commission on December 3, 1951, and supple- 
mented by the filing of Exhibit L drawings on September 
15, 1952, proposed: 
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(a) The installation of a third generating unit, prac- 
tically identical with the present units, consisting 
of a hydraulic turbine rated at 78,500 horsepower 
maximum capacity, with design head of 189 feet, and 
generator rated at 56,000 kw to be located in a new 
addition to the present powerhouse a short distance 
downstream from the existing dam structure; 


Construction of a new intake upstream of, but 
separate from, the existing intakes, and to be of 
similar construction; 
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(c) Construction of a new tunnel substantially identical 
with the existing tunnels and about 900 feet long; 


(d) The installation of three 18,666 kva, 13.2 to 115 ky, 
single-phase, water-colled transformers and asso- 
ciated apparatus. 


III. Feasrsmiry or Appine Tump Generating Unir 


Various studies have been made by the Bonneville Power 
Administration in cooperation with other Federal and non- 
Federal groups, which have concluded that the Kerr plant 
could be expanded to include an additional 60,000 kw of 
capacity. The two existing units at the Kerr plant have a 
nominal rating of 56,000 kw each but the plant capability 
under all conditions is about 120,000 kw total for the two 
units, 

The licensee has completed the installation of the third 
generating unit with a nominal rating of 56,000 kw. By 
letter dated June 27, 1952, the licensee indicated that this 
unit has a peaking capability of 60,000 kw. The third unit 
is estimated to produce an additional 160 million kwh of 
average annual energy as shown in F.P.C. Forms 12 filed 
with the Commission for 1953 and 1955. 

The incremental capital cost of the third unit is about 
$4,860,339 according to Exhibit 2, or about $81 per kilowatt 
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of peaking capability (60,000 kw). The cost, in 1952, of 
The Montana Power Company’s Frank Bird steam plant, 
as reported in F.P.C. Form 1 for 1954, amounts to about 
$88 per kilowatt of capability (66,000 kw). The estimated 
capital cost for the Cochrane project No. 2188 according 
to Exhibit 4, assuming Cochrane completed by January 1, 
1955, is $8,490,000, or about $142 per kilowatt of peaking 
capability (60,000 kw). The cost of the third unit appears 
to be reasonable. The following table illustrates that 
exclusive of headwater benefits payments or Indian rentals 
the Kerr third unit is economically feasible: 


Long Range 
Annual Ratio of 
Ay, Value Annual 
Depend. Annual Annuals Less Value to 
Capital Annual Capacity Energy Valueof Annual Annual 
Unit Cost (KW) (MWH) Power Cost Cost 
—$—$—$—$—$—$—$_$_$_$_$_— 


Kerr #3 $4,860,3391 $ 548,7003 60,000 160,000 $1,560,000 $1,011,300 2.84 
Cochrane 8,490,0002 1,049,7004 60,000 270,000 1,807,500 757,800 1.72 


1Ex. 2; 2Ex. 4;3 Table 1.; 4 Table 2.; 5 At $20 per Kw-Yr. plus 2.25 mills per Kwh., 


based on steam costs, 
1166 
IV. Sarery or StRucTURES 
The third unit construction does not modify the main 
dam, is similar in scope to the older two units, and does not 
alter the overall safety of the project structures. 


V. Exnusrts To se Inctupep in THE AMENDED LICENSE 
The following new Exhibit L drawings, filed as part of 
the application for amendment of license to include the 
third unit, have been examined and found to be satisfac- 
tory for inclusion in the amended license, if issued: 
Number 
Exhibit L F.P.C. Company Title 
Sheet 1 of 5 5-109 F-117097 General Plan 
S¢ SSS 5-110 P-117098 Powerhouse Plans 


se 38'S 5-111 F-117099 Powerhouse Cross Section 
e465 5-112 P-117100 Switchyard 
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A supplemental] Exhibit M entitled ‘‘General Description 
of Plant and Equipment,”’ filed as part of the application 
for amendment of license, has been examined and found 
to be satisfactory for inclusion in the amended license, if 
issued. 


No additional Exhibit K maps were filed and the addi- 
tional project works are within the project boundary as 
shown on the Exhibit K maps which are now a part of the 
license, and accordingly, no additional lands are involved 
in this application for amendment of license. 


VI. Conciusion 


The proposed additions to the Kerr development, con- 
sisting of the construction of the third generating unit and 
related works, exclusive of headwater benefits and Indian 
rental considerations, are economically feasible. 


VII. Recommenpation 


Exclusive of headwater benefits and Indian rental con- 
siderations, it is recommended that the additions to 
Project No. 5 be approved and that the exhibits in para- 
graph V above be also approved and made a part of the 
amended license, if issued. 


Jack M. SHEPLEY 
Jack M. Shepley 
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TABLE 1 


CAPITAL AND ANNUAL COST OF 
KERR THIRD UNIT—INCREMENTAL BASIS 


Original Cost2 $4,860,339 
Annual Fized Charges 


47.9% Bonds at 2.82% 
Cost of Money Capital 6% {14.9% Pref. Stock at 6.13% 
37.2% Com. Stock at 10.04% 


Per $100 


Bond Interest (.0282 x $100 x .479) ......cceceeeeeees $135 
Pref. Stock Return (.0613 x $100 x .149) . x 
Com. Stock Return (.1004 x $100 x .372) 


Fed. Income Tax SF (0.91 4 3.74 4. 0.34 — 2.00) . 


Depreciation (50 yr. “SF. at 6%) 
Interim Replacements (0.2%)2 ...... 
Insurance (0.1%)2 ...+.---+++ P 
Property Taxes (1.31%)3 
Miscellaneous Federal Taxes (0.1%)? 


Annual Operating Costs per KW Installed Capacity 
Assume no additional costs for third unit. 
Annual Costs for Third Unit ($4,860,339 x 0.1129) = $548,700 


1 From Ex. 2 and Tr. p. 41 
2¥From F.P.C. Technical Memorandum No. 1 
8 From Ex. 2 
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TABLE 2 


CAPITAL AND ANNUAL COST OF 
COCHRANE HYDROELECTRIC DEVELOPMENT 


Original Cost Adjusted to Time When Kerr 
Third Unit was Constructed (1953-1954) (No lands)1 — $8,490,000 


Annual Fized Charges 
47.9% Bonds at 2.89% 


Cost of Money Capital 6% 414.9% Pref. Stock at 6.13% 
37.2% Com. Stock at 10.04% 


Per $100 


reciation (50 yr. S.F. at 6%) 
ae Replacements (0.20%)2 
Insurance (0.10%)2 


Annual Operating Costs per KW Installed Capacity 
Operation and Maintenance and Adm. & General Expenset — $1.50 


Annual Costs for Cochrane Plant 
($8,490,000 x 0.1148 + 50,000 x 1.50) '— $1,049,700 


1See Ex. 4 

2¥rom F.P.C. Technical Memorandum No. 1 

3¥From Ex. N (1) Supplement, Revised 3-26-56, for Cochrane Project 
No. 2188; 4 Based on Ex. 4, 


* * * * * a * 2 ° oo 
Senate Document No. 153 
(Seattergood Report, May 23, 1930) 
Flathead Power Development 


3159 
In our previous revised memorandum, an effort was 
made to develop an Indian rental rate per horsepower 
comparable to the two offers made by the applicants. 
This calculation was likewise based upon 5,440 cubic feet 
of water per second, resulting in a prime power capacity 
of 80,500 horsepower. On this basis, the cost per horse- 
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power was estimated to be $13.39 per horsepower-year to 
Rocky Mountain Power Co., and $14 (for 95,000 horse- 
power) for Mr. Wheeler. Rocky Mountain Power Co. 
proposed in the hearings a selling price of $18 per horse- 
power including $1 per horsepower for the Indian rental 
and $1 estimated cost per horsepower of supplying the 
irrigation district with power at specified low rates. It 
was also shown that the cost per horsepower including 
8 per cent return to Montana Power Co. in the year 1926 
was $17.78, said return being based upon the company’s 
valuation of tangible values. (It may be said in passing, 
that if this basis of valuation is a pre-war cost plus actual 
additions since 1913 at cost, it would be comparable with 
the net investment cost basis used in the above applicants’ 
calculations). 

On the further assumption that the Flathead Indian 
Tribe and the general public are each entitled to about one 
half (approximately in proportion to their interests in the 
Flathead River and Lake), this figures that for applicant 
Rock Mountain Power Co. on a ‘‘spot’’ basis of 80,500 
horsepower, the Indian rental would be $2.21 per horse- 
power, which equals $177,905 per annum. The irrigation 
district, if it actually costs anything other than secondary 
power, will be supplied from the public’s share. As to 
applicant Wheeler, his selling price is limited by his plan 
to $15 per horsepower; his cost as adjusted would be $14, 
leaving only $1 for the Indians, assuming that they would 
get it all, and the publie’s share would be in the low price 
to the new industries that he would hope to attract. In 
this case, the irrigation district would not be considered 
at all. 
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The advantage in this plan is that in the higher brackets 
of power production, the Indians would be able to secure 
considerably greater rentals. The disadvantage is that in 
the lower brackets where the profit is insufficient even for 
a fair return to the company; the Indians must either run 
the risk of little or no rental or they must be given a fair 
minimum rental. Even this minimum will then show a 
heavier loss to the company than it proved willing to 
agree to. Furthermore a number of difficulties were en- 
countered in all these profit-sharing plans in providing 
against any possibility of the use of the Flathead plant 
for peaking purposes only or in dull times the giving to 
it of only a reduced proportion of the entire system load, 
and in general the avoiding of the temptation to starve 
this plant in order to reduce the Indian rental. Four 
months of negotiations were consumed in discussing those 
various plans and the variables upon which they were 
based and we were never able to reach an agreement. 
Several deadlocks actually developed with the breaking 
off of negotiations. Finally efforts on these lines were 
abandoned and a new approach was entered upon with 
the plan of a flat rental. 

For the record there are appended hereto the three 
schedules referred to above which were proposed for dis- 
eussion respectively by Federal Power Commission, the 
Army engineers, and the Indian Bureau. 


(3) Flat rental_—The third plan of a flat rental basis 
was finally agreed to on terms as set forth below. This 
plan of rental has the advantages of (1) reducing all risks 
to the Indians and providing an assured, definite and uni- 
form rental regardless of the amount of use of the plant by 
the licensee; (2) it avoids the difficulties of assuring to 
the Flathead plant its fair proportion of system load; (3) 
it avoids 
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any inducement that Flathead be used for peaking pur- 
poses, or that it be starved unduly at high water periods 
when other plants of the system could carry an increased 
share of the load; (4) it avoids all problems arising from 
any form of partnership of the Indians with the licensee; 
and (5) it eliminates subjecting the Indians to the ups and 
downs of business and to industrial depressions, a feature 
which especially exists in Montana, where the electric 
demand is so largely industrial in character. In the case 
of applicant Wheeler, whose plan provided for an exclu- 
sively industrial load, this business variation of load would 
have had its maximum effect upon Indian rentals. 


* * « * * * * * * 
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Possible Increase of Water Flow in Future 


As stated above, the Federal Power Commission has set 
a limit in the present license (and in accordance with the 
application) of 10 feet of storage in Flathead Lake, mak- 
ing a minimum of 1,100,000 acre-feet. If in the future, 
the problems of the lake levels can be safely solved, so 
that the Federal Power Commission will feel warranted in 
allowing a greater storage to be developed than 10 feet, 
then it will be in order for an application to be filed for 
the amending of the license. Such a proceeding will result 
in a corresponding increase of Indian rental based upon 
the increased earning power of site No. 1. It is hoped that 
at least by the time the first readjustment of rental is made 
at the end of 20 years, it will be possible that this increase 
of storage will have been found feasible. 
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The following tabulation illustrates the operation of the 
schedule for varying rates of production at 75 per cent load 
factor: 


Output at 

rate of kilo- Equivalent Peak Annual Average 
watt hours average load charge Total per horse- 
permonth horsepower charge energy rental power 


30,000,000 55,074 $34,056.00 1$ 48,000.00 $0.87 
35,000,000 64,253 41,100.00 $ 55,200.00 96,300.00 1.50 
40,000,000 73,432 = 49,140.00 110,400.00 —-1597540.00 
45,000,000 82,544 58,176.00 165,600.00 —-223°776.00 
50,000,000 91,790 68,196.00 220,800.00 288,996.00 
55,000,000 100,976 += 79,176.00 276,000.00 —-355,176.00 
60,000,000 110,148 90,120.00 331,200.00 421/320-00 


1 Established by minimum charge of $4,000 per month during first 5 years 
and would be doubled in case this low output oceurred after fifth year of 
operation, 
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3. In arriving at the above recommendations, certain 
assumption were made and certain figures were accepted, 
as follows: 


Cost of development, not including transmission line, 
$8,000,000. 

Installed capacity, 150,000 horsepower, 

Regulated low flow 90 per cent of time, 5,400 second-feet. 

Average head, 185 feet. 

Over-all plant efficiency, 85 per cent. 

Prime power capacity, based on 90 per cent time flow, 
71,000 kilowatts. 

Prime power output per annum with 100 per cent load 
factor, 622,000,000 kilowatt-hours. 

Sale price of power delivered at end of transmission line, 
$25 per horsepower-year, or 3.83 mills per kilowatt- 
hour. 

Cost of 2-cireuit, 132,000-volt transmission line 140 miles 
long from plant to Anaconda, $3,000,000. 
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Excerpts from FPC License on Government Lands 
Project No. 5, May 23, 1930) 


Now, Therefore, the Commission hereby issues this 
license to the Licensee for the purpose of constructing, 
operating and maintaining certain project works necessary 
or convenient for the development and improvement of 
navigation and for the development, transmission and utili- 
zation of power across, along, from or in the Flathead 
River and Flathead Lake, navigable waters of the United 
States, and constituting a part of the project hereinafter 
described; said license, including the period thereof, being 
subject to all the terms and conditions of the Act and of 
the rules and regulations of the Commission pursuant 
thereto as amended and made effective on the first day of 
May, 1928, as though fully set forth herein, which said 
rules and regulations are attached hereto and made a part 


hereof, and being subject also to the following express con- 
ditions and limitations, to wit: 


* * * * * * 
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Article 3. The maps, plans, specifications, and state- 
ments designated and described in Article 2 hereof as 
Exhibits J, K, L, and M, respectively, and approved by 
the Executive Secretary for the Commission in accordance 
with its authorization of May 19, 1930, are hereby made 
a part of this license, and no substantial change shall here- 
after be made in said exhibits, or any of them, until such 
change shall have been approved by the Commission: Pro- 
vided, however, that if the Licensee deems it necessary or 
desirable that said approved maps, plans, specifications 
and statements, or any of them, be changed there shall be 
submitted to the Commission for approval amended, sup- 
plemental, or additional maps, plans, specifications and 
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statements covering the proposed changes, and upon ap- 
proval by the Commission of such proposed changes such 
amended, supplemental or additional maps, plans, specifi- 
cations and statements shall become a part of this license 
and shall supersede, in whole or in part, such map, plan, 
specification, or statement, or part thereof, theretofore 
made a part of this license as may be specified, respectively, 
in the order or endorsement of approval. 


Article 4. Said project works shall be constructed in 
substantial conformity with the approved maps, plans and 
specifications thereof made a part of this license and desig- 
nated and described in Articles 2 and 3 hereof or as changed 
in accordance with the provisions of said Article 3. Except 
when emergency shall require for the protection of navi- 
gation, life, health, or property, no substantial alteration 
or addition not in conformity with the approved plans 
shall be made to any dam or other project works con- 
structed under this license without the prior approval of 
the Commission; and any emergency alteration or addition 
so made shall thereafter be subject to such modification and 
change as the Commission shall direct. Minor changes in 
or divergence from such approved maps, plans, and speci- 
fications may be made in the course of construction, if such 
changes will not result in decrease in efficiency, in material 
increase in cost, or in impairment of the general scheme of 
development; but any such minor changes made without 
the prior approval of the Commission which in its judg- 
ment have produced or will produce any of such results 
shall be subject to such alteration as the Commission may 
direct. 
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Article 6. Subject to the provisions of Section 13 of the 
Act, the Licensee shall begin the construction of said proj- 
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ect works within one year from the date of issuance hereof, 
shall thereafter, in good faith and with due diligence, prose- 
cute such construction, and shall within three (3) years 
thereafter complete the installation of three units of not 
less than 150,000 horsepower aggregate capacity. 


* * * * * * * * 
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Article 30. 

(A). The Licensee shall pay into the United States 
Treasury as compensation for the use, in connection with 
this license, of the Flathead Indian tribal lands annual 
charges computed as follows: 

(1). A charge at the rate of One Thousand Dollars 
($1,000) per calendar month beginning with the month in 
which the license is issued and extending to and including 


the month in which the project is placed in commercial 
operation. For the purpose of the payments under this 
article, the beginning of commercial operation shall be con- 
sidered as the time when one of the Licensee’s generating 
units shall have been installed, tested, and demonstrated to 
be in suitable condition to produce electric energy for com- 
mercial purposes with a reasonable degree of reliability. 


(2) A charge at the rate of Five Thousand Dollars 
($5,000) per month beginning with the calendar month next 
succeeding the date on which the project is placed in com- 
mercial operation and extending to the end of the calendar 
year in which such commercial operation shall commence. 


(3). For each full calendar year from and after the Ist 
of January next following the date on which the first unit 
is placed in commercial operation, annual charges will be 
as follows: 


(3220) 


For the first two years ........... $ 60,000 per year 
For the third year 
For the fourth year 
For the fifth year 
For the next five years 150,000 per year 
For the next five years 160,000 per year 
For the next five years and/or until 

readjustment of the annual 

charges payable hereunder 
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shall have been effected pursuant 
to the provisions of paragraph 
(D) of this Article 30 .......... $175,000 per year 


(B). Payments shall be made for each calendar year 
within 30 days after the close thereof on bills rendered by 
the Commission. 


(C). Pursuant to the provisions of the act of March 4, 
1929 (45 Stat., 1640), all charges for reimbursing the 
United States for the cost of administration of the Federal 
water power act have been and are hereby expressly waived. 


(D). The annual charges payable under this license may 
be readjusted at the end of twenty (20) years after the 
beginning of operation under this license and at periods of 
not less than ten (10) years thereafter by mutual agree- 
ment between the Commission and the Licensee, with the 
approval of the Secretary of the Interior. In case the 
Licensee, the Commission, and the Secretary of the Interior 
can not agree upon the readjustment of such charges, it is 
hereby agreed that the fixing of readjusted charges shall be 
submitted to arbitration in the manner provided for in ‘‘The 
United States Arbitration Act,”? (U.S.C., Title 9), such 
readjusted annual charges to be reasonable charges fixed 
upon the basis provided in Section 5 of Regulation 14 of 
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the Commission, to wit, upon the commercial value of the 
tribal lands involved, for the most profitable purpose for 
which suitable, including power development. 


Article 33. Whenever the Licensee is directly benefited 
by the construction work of another licensee, a permittee, 
or of the United States of a storage reservoir or other head- 
water improvement, the Licensee shall reimburse the owner 
of such reservoir or other improvement for such part of 
the annual charges for interest, maintenance and deprecia- 
tion thereon as the Commission may deem equitable. The 
proportion of such charges to be paid by the Licensee shall 
be determined from time to time by the Commission. When- 
ever such reservoir or other improvement is constructed by 
the United States the Licensee shall pay similar charges 


into the Treasury of the United States upon bills rendered 
by the Commission. 
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Article 41. With the written consent of the Licensee, the 
Commission may by order made under its seal, and after 
the public notice required by Section 6 of the Act, modify, 
alter, enlarge or omit, in so far as authorized by law, any 
one or more of the conditions or provisions of this license; 
provided, however, that any such change in the terms of 
this license that may affect the interests of the Flathead 
Indians shall also be subject to approval by the Secretary 
of the Interior. 
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$251 
Excerpts from Amendment No. 2 of License, Project No. 5 


July 17, 1936 


Paracrary III. Article 6 of the license is amended to 
read as follows: 


‘The Licensee shall renew construction operations of 
the said project works within 30 days from the effec- 
tive date of this amendment and shall thereafter, in 
good faith and with due diligence, prosecute such con- 
struction operations and shall on or before May 23, 
1939, complete the installation of one unit of not less 
than 77,000 horsepower capacity; and, subject to the 
provisions of Section 13 of the Federal Power Act, 
shall install an additional unit of 77,000 horsepower 
capacity. Subject to the provisions of existing law, 
in the event that the Licensee shall fail to renew con- 
struction operations within the 30 days after the effec- 
tive date of this amendment, it is mutually agreed that 
this license and all rights of the Licensee thereunder, 
shall terminate, and that all property of the Rocky 
Mountain Power Company and all property of The 
Montana Power Company located within the project 
boundary shall forthwith become the property of the 
United States in trust for the aforesaid tribe; and that 
all claims to compensation for such property shall be 
discharged forthwith in consideration of the release 
of the Licensee and The Montana Power Company 
from further obligations under the amended license 
and the guaranty of said The Montana Power Com- 
pany: Provided, however, that in such event claims 
for annual charges accruing on or before the date of 
such termination of this license shall not be waived 
thereby. 


‘‘The Spillway crest gates shall not be installed until 
such time subsequent to the date of original operation 
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of the plant as may be determined by the Commission 
or by the Licensee with the approval of the Commis- 
sion, in conformity with the provisions of Section 13 
of the Federal Power Act. In making the installation 
of the first 77,000 horsepower generating unit, the 
licensee shall have the right to postpone the construc- 
tion of the crest gates on the dam, together with their 
intermediate piers and supports as well as the tunnel 
for unit No. 2, until such time as the construction of 
those items shall become necessary under the provi- 
sions of Section 13 of the Federal Power Act. 


3252 
“‘The Licensee and The Montana Power Company 
simultaneously with the taking effect of this amend- 
ment to the license have entered into an agreement with 
the Confederated Salish and Kootenai Tribes of the 


Flathead Reservation providing among other things 
for liquidated damages to the tribe for failure to 
complete the first unit of 77,000 horsepower capacity 
under the terms and conditions set forth in said 
agreement, which agreement shall be controlling upon 
the question of damages in the event of default as 
therein provided. 


“<The time for the completion of both the first unit 
and the second unit shall be extended if construction 
operations are delayed by acts of God, strikes, lock- 
outs, or other industrial disturbances, acts of public 
enemies, wars, blockades, earthquakes, fires, explosions, 
storms, floods, washouts, failure or inability to obtain 
materials or supplies, transportation delays or diff- 
culties, arrests and restraint of rulers and people, 
civil disturbances, breakage of or accident to machinery 
or equipment, all not within the control of the licensee, 
or any other act or thing, whether or not of the kind 
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herein enumerated or otherwise, not within the control 
of the licensee, the period of such extension to be the 
period of delay caused by any of the aforesaid acts, 
things, or contingencies, as fixed by the Commission 
upon application duly made therefor and after proper 
showing. 


‘It is further understood that so long as the licensee 
pays the liquidated damages provided by the above- 
mentioned agreement between the Confederated Salish 
and Kootenai Tribes of the Flathead Reservation, the 
licensee, and The Montana Power Company, there shall 
be no revocation of the license for failure to complete 
the first unit within the time specified and no revocation 
of the license shall be predicated upon failure to com- 
plete construction during the period of payment of 
liquidated damages.’’ 


3254 
Paracrarx VII. Article 30, paragraph (A) of the license 
is amended to read as follows: 


‘*(A) The Licensee shall pay into the United States 
Treasury, as compensation for the use in connection 
with this license, of the Flathead Indian tribal lands, 
annual charges computed as follows: During the period 
from May 23, 1930, to January 1, 1955, and in accord- 
ance with the following modified schedule of annual 
charges, the liecnsee shall pay as charges the sum due 
under the license as originally executed, to wit, 
$2,929,000, together with interest at the rate of 4 per 
cent per annum on all payments deferred under this 
modified schedule, such interest amounting to an addi- 
tional $168,800, which sum shall be paid in annual 
installments as it accrues consistently with the follow- 
ing schedule of interest payments: 
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Schedule of Interest Payments 
Interest Year Interest 


1,120 1945 11,600 

3,040 1946 10,000 

4,960 1947 8,400 

7,480 1948 6,800 
11,000 1949 5,200 
14,400 1950 4,200 
16,000 1951 3,200 
16,000 1952 27200 
14,800 1953 1,200 
13,600 1,200 
12,400 
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$168,800 


It is agreed that should the said Licensee or said The 
Montana Power Company pay the whole or any part of 
the deferred charges in advance of the due date pro- 


vided for under the amended schedule herein, interest 
shall be paid only in so far as it actually has accrued. 


Schedule of Annual Charges 


(1) A charge at the rate of $1,000 per calendar month 
beginning with the month in which the license was 
issued and extending to and including the month of 
May 1939. 


(2) A charge at the rate of $5,000 per month begin- 
ning with the calendar month of June 1939 and extend- 
ing to the end of the calendar year 1939. 


(3) For each full calendar year from and after the 
first of January 1940, annual charges will be as follows: 


(8325) 
Per Year 


For the year 1940 

For the year 1941 

For the years 1942 to 1945, inclusive 
For the years 1946 to 1953, ss 
For the year 1954 


Thereafter, until adjustment of the 
annual charges payable hereunder 
shall have been effected pursuant 
to the provisions of paragraph 
(D) of this Article 30 $175,000”? 
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100-2 Formal 
Project No. 5-3 


M. 0. LEIGHTON 
CONSULTING ENGINEER 


910 Seventeenth Street, N. W. 
Washington 6, D. C. 


December 3, 1951 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Dear Sir: 


Respectfully filed herewith on behalf of The Montana 
Power Company are five executed copies of an Application 
for Amendment of License for a power project designated 
as Project No. 5-Montana. Said copies are accompanied 
by two tracings and four reproductions of each, designated 
as Exhibit L, Sheet 1-A and Exhibit L, Sheet 6; also, five 
executed copies of a supplemental Exhibit M containing a 
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general description of the new portion of the plant and 
equipment. This application contemplates the addition 
of a third 56,000-kw generating unit at the Kerr Power 
Plant, the desirability and necessity for which are duly 
explained in the application. 


In view of the fact that the electric power situation in 
the Northwest is urgent, and that this proposed addition 
to the capacity of the Kerr Plant is an important element 
in increasing the developed power resources, application 
is hereby made that the Commission issue to The Montana 
Power Company as soon as possible a letter of the usual 
type in such cases, giving assurance that in case the appli- 
cant shall find it desirable to proceed at its own risk with 
construction of the new unit prior to issuance of the amend- 
ment such procedure shall be of no prejudice to the 
Commission’s consideration and action in this case. 


Very respectfully, 
M. O. Letcuton 
M. O. Leighton 


MOL :efr 
enclosures 
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BEFORE THE FEDERAL POWER COMMISSION 
Project No. 5-3 


Application for Amendment of License 


1. The Montana Power Company, a corporation organ- 
ized under the laws of the State of New Jersey, Licensee 
for a power project designated as Project No. 5—Montana, 
in the records of the Federal Power Commission, issued on 
the 23rd day of May, 1930, and thereafter amended, hereby 
makes application to said Commission for an amendment 
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of the License, as amended, for said project in the manner 
and to the extent described herein. 


2. The proposed changes consist of :—Extending the 
powerhouse and installing a third 56,000-kw generating 
unit; providing a flow line for the third unit, and providing 
an intake structure for the third unit. 

3. The proposed changes are necessary and desirable 
for the following reasons: 

(a) Due to the increased demand for power, the addi- 
tional unit will be necessary for peaking purposes. 

(b) When Hungry Horse Dam is in operation, during 
critical water years the additional unit will supply firm 
power. 

4. The following exhibits are filed herewith and made 
a part of this application for amendment of License: 

Exhibit L, Sheet 1*A, supplementing Exhibit L Sheet 1. 

Exhibit L, Sheet 6, supplementing previous Exhibits. 
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Supplemental Exhibit M, supplementing amended Ex- 
hibit M, signed June 25, 1940. 


In Witness Wueneor, the Applicant has caused its name 
to be hereunto signed by J. E. Corerre, Jr., its Vice- 
President, an dits corporate seal to be hereunto affixed by 
D. J. McCaie, its Secretary, thereunto duly authorized this 
23rd day of November, 1951. 


THe Montana Power Company 
By J. E. Conrerrs, Jr. 
Its Vice-President 
ATTEST: 
D. J. McCaie 
Its Secretary 


(Seal) 
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State of Montana i aa 
County of Silver Bow 

J. E. Corerre, Jz., being first duly sworn, deposes and 
says: That he is the Vice-President of The Montana Power 
Company, the Applicant for an amendment to the License 
for Project No. 5—Montana; that he has read the fore- 
going application and knows the contents thereof; that the 
same are true to the best of his knowledge and belief. 


J. E. Corerre, Jr. 


SusscriBep aND Sworn to before me this 23rd day of 
November, 1951. 
Margaret SULLIVAN 
Notary Public for the State of Montana 
Residing at Butte, Montana 
My Commission expires October 15, 1953. 
(Seal) 


100-2 Formal 
Project No. 5-3 
Dec. 29, 1951 


The Montana Power Company 
c/o Mr. M. O. Leighton 
910-17th Street, N.W. 
Washington 6, D. C. 


Gentlemen: 


Reference is made to a letter dated December 3, 1951, 
from Mr. M. O. Leighton transmitting on behalf of The 
Montana Power Company an application for amendment 
of license for project No. 5 to include an extension of the 
present powerhouse and the addition of a third 56,000- 
kilowatt unit, a tunnel extending from the powerhouse to 
an intake structure, and the construction of a gated intake 
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structure. The letter also requests permission to proceed 
with the construction at your own risk prior to issuance 
of an amendment of license by the Commission. 


It is noted that Exhibit L, sheet 1A, filed with the appli- 
cation shows intake works and a portion of a tunnel for a 
fourth unit. Information is requested as to your plans 
and the extent of construction to be performed at this 
time in connection with a fourth unit. 


It is also requested that the following information be 
submitted in the form of a supplement to your application: 


. A statement of the nature and suitability of the 
foundations for the powerhouse and intake structures; 


. An estimate of cost of the new construction listing 
quantities, unit costs, and costs for the various items; 


. A statement of the estimated date of completion of 
construction; 


. An Exhibit L drawing showing a profile along the 
centerline of the third unit, tunnel and intake works 
showing pertinent elevations; and 


. Authorization to change the title of Drawing F— 
75316, Exhibit L, Sheet No. 2 (FPC No. 5-103) to read 
‘*Power House, Cross Section, Units Nos. 2 and 3’’ 
provided the cross 
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section for the third unit is identical with that of 
unit No. 2. 


In connection with your request to proceed with pre- 
amendment construction, you are advised that commence- 
ment of construction of the third unit and associated works 
at the Kerr powerhouse, at your own risk, prior to the 
issuance of an amendment of iicense therefor, will not 
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prejudice consideration by the Commission of your appli- 
cation for amendment of license. 


By direction of the Commission. 


J. H. Gurrme 
Acting Secretary 
LP 
JMS :TMC :ld 
12-17-51 
ec: Mr. M.O. Leighton 
Defense Electric Power Administration 
Bonneville Power Administration 
San Francsico Regional Office 
Secretary of the Interior 
Bureau of Law 
Division of Licensed Projects 
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Project No. 5-3 


THE MONTANA POWER COMPANY 
BUTTE, MONTANA 


December 1, 1954 


Secretary 
Federal Power Commission 
Washington 25, D. C. 


Re: Application for Amendment 
Project No. 5—Montana 
Dear Sir: 

The Montana Power Company filed with the Commission 
on December 3, 1951 an Application for Amendment of 
License for Project No. 5 to provide for the installation 
of a third generating unit. Permission for advance con- 
struction was given by the Commission’s letter of Decem- 
ber 29, 1951. 
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Said project occupies certain Indian tribal lands within 
the Flathead Indian Reservation, and Article 30(A) of the 
license specifies the annual charges to be paid by the li- 
censee for the use of such lands. Article 30(D) of the 
license provides that the annual charges may be readjusted 
at the end of 20 years after the beginning of operation 
under the license, which was in May 1939. No additional 
tribal lands are occupied as a result of the third unit 
installation, and the 20-year period has not yet expired. 
The Tribal Council has, however, claimed that additional 
annual charges should be paid because of the installation 
of the third unit. 

The annual charges paid by the licensee, which will be 
at the rate of $175,000 a year after 1954, are full compen- 
sation for the use of the Indian tribal lands oceupied. Such 
charges are based upon the full value of the site and not 
upon the installed capacity of the plant, as is shown by the 
fact that the Indians received the full amounts specified 
in Article 30(A) from the initial operation of the project 
in 1939, although the second unit was not installed until 
1949. 

The installation of the third unit is made feasible 
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only because of the storage and water flow regulation at 
the Government’s upstream Hungry Horse project. Under 
Article 33 of the license, the licensee will be obligated to 
pay the Government on account of such benefits received. 

Notwithstanding the licensee’s conviction that no addi- 
tional annual charges are required by the terms of the 
license or are justified by the facts, and in order to preserve 
the long and friendly relationships that have been main- 
tained with the Flathead tribes, the licensee offered to 
pay to the Indians the additional amount of $15,000 per 
year by reason of the installation of the third generating 
unit. This offer has been refused by the Tribal Council. 
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It had been hoped that an agreement could be reached 
between the licensee and the Tribal Council which could be 
submitted to the Commission and to the Secretary of the 
Interior for approval. Such result has, however, not been 
realized, and it appears that there must now be submitted 
to the Commission for determination the questions (1) 
whether any additional payment is required under the 
license by reason of the installation of the third unit, and 
(2) if it is determined that additional payment is required, 
the amount thereof. 

Construction of the third unit is now substantially com- 
pleted and the generator is under load tests and if such 
tests are successful, the unit will be placed in regular opera- 
tion. Because of the great need for electric power in the 
Pacific Northwest, the public interest urgently demands 
that this unit be placed in regular operation at the earliest 
possible date. 

To assure the Indian Tribes that no detriment to them 
shall occur as a result of such operation in advance of 
the Amendment of License, the licensee has agreed that, 
if it is decided any additional rental is due, such rental 
will be paid retroactively to the date that operation of 
such unit commenced. 

It is requested that a hearing in the matter be set as 
promptly as possible, and that the parties be allowed to 
present evidence and briefs in support of their respective 
positions. 


Very respectfully, 


Tar Montana Power Company 


J. HE. CoretTTvE 
J. E. Corette 
President 
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Excerpt from Brief of Commission Staff Counsel 
February 9, 1959 


It is clear that when the Applicant was considering 
installing the third unit at the Kerr plant, the reasonable 
alternative source of power supply was, at that time, the 
proposed Cochrane plant. This plant, for all practical 
considertaions (including transmission costs—Tr. 63) is 
equivalent in load carrying ability, during critical stream 
flows, to the third Kerr unit since it has practically the 
same dependable capacity, but it will produce, on the 
average, more energy per year. By having constructed 
the third Kerr unit, in lieu of the Cochrane plant, 
Applicant saved the difference between the annual costs 
of the Cochrane plant and the third unit adjusted by the 
value (herein based on cost of steam-electrie generation) 
of the amount energy which the Cochrane plant would 
generate in excess of what the third Kerr unit would 
generate. The net savings to Applicant is $253,500 (Exh. 
62, p. 2; Table 1. The net value of the power from the 
third Kerr unit is then $253,500, exclusive of any head- 
water benefits payments or additional Indian rentals. 


* * * * * * * * “ * 


3555 
(1) Sharing of Net Benefits Method* 


The power values of a site are derived from the fact 
that the site permits the construction of a hydroelectric 
plant which can produce power at a lower cost than from 
another available source at the time when such power is 
needed. The Interveners are conceded to own approx- 
imately 50 percent of the power site (Irem I by reference 
—page 34, Tr. 445) at Flathead Lake and hence are entitled 
to only half of the power site values. The only advantage 


* A method commonly used in the power industry. 
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in using the power site by the Applicant in lieu of alterna- 
tive power sources is the cost saving and hence the benefits 
from such savings should accrue to both the Applicant and 
to the power site owners. A 50-50 split is not unreasonable, 
and since the Interveners own only one-half of the power 
site their portion would be one-fourth of the net annual 
savings or $253,500 = $63,375 per year. 
4 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Decision 
Project No. 5 


In THE Matrer or 
Tur Montana Power Company 


UPON AN APPLICATION FOR AN AMENDMENT 
TO LICENSE 


(Issued May 14, 1959) 


APPEARANCES 


For The Montana Power Company 


Joseph A. McElwain, Butte, Montana 
Samuel B. Chase, Butte, Montana 
John C. Hauck, Butte, Montana 


For The Confederated Salish and Kootenai Tribes of 
the Flathead Reservation, Montana 
John W. Cragun, Washington, D. C. 
Charles M. Goetz, Washington, D. C. 
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For the Staff of the Federal Power Commission 


Leonard D. Eesley, Washington, D. C. 
John §. Everett, Jr., Washington, D. C. 
Joseph E. Hayden, Washington, D. C. 


Marsu, Presiding Examiner: This proceeding is upon 
the application filed by The Montana Power Company, 
(hereinafter sometimes called Applicant, Licensee, or 
Company) licensee (by transfer) of major Project No. 5 
on December 3, 1951, for amendment of its license to 
authorize the construction, installation and maintenance 
of certain proposed facilities in addition to those previously 
authorized, constructed and operated. Pursuant to the 
Applicant’s request for authorization to proceed therewith, 
the Commission advised the Company 
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that commencement of construction of the proposed addi- 
tional facilities at the Applicant’s own risk prior to the 
issuance of an amendment to its license would not prejudice 
consideration by the Commission of the application for 
such amendment. Pursuant to such advice, the Applicant 
proceeded with such construction and on December 5, 1954, 
completed the construction and installation. The facilities 
involved became available for commercial operation in 
December 1954. 


License Project No. 5, known as the Kerr Hydroelectric 
Development, is located on the Flathead River and Flat- 
head Lake near Polson in Flathead and Lake Counties, 
Montana. Before the construction here involved it con- 
sisted of an arch dam about 160 feet high, which with a 
draw down of 10 feet creates a reservoir in the river and 
the lake with usable storage capacity of about 1,217,000 
acre feet; two penstocks, each about 800 feet long; a power- 
house with installed capacity of about 112,000 kilowatts 
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(two units of 56,000 kilowatts each) operating under a 
gross head of about 190 feet; a step-up substation and 
associated transmission lines. The license for the original 
project issued on May 23, 1930 to Rocky Mountain Power 
Company (Rocky Mountain), then a controlled subsidiary 
of The Montana Power Company, was for a 50-year period. 
The first of the two generating units was placed in opera- 
tion in May 1939 and the second in May 1949. 


Licensed Project No. 5 involves the occupation and use 
of certain lands of the Flathead Indian Reservation and 
the Flathead National Forest, and part of the lands within 
the project boundary are owned by the Confederated Salish 
and Kootenai tribes of the Flathead Reservation (herein- 
after called Tribes or Indian Tribes). 


The Hungry Horse Project, to which reference will 
frequently hereinafter be made, is a reservoir and power 
plant built by the Bureau of Reclamation on the south fork 
of the Flathead River above Flathead Lake. The waters 
of the Hungry Horse Reservoir flow into and through Flat- 
head Lake. Water stored at that reservoir is released at 
certain times of the year and this is additional flow over 
and above the normal flow of the river below that point. 
By means of this project ‘‘peaks are pulled off and valleys 
are filled, to a certain extent, with a better flow regime.’’ 


In the application filed on December 3, 1951, authoriza- 
tion was sought (a) to construct a new intake upstream of, 
but separate from, the existing intake and of construction 
similar thereto, (b) to drive 
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a new tunnel substantially identical with the existing 
tunnel and approximately 900 feet long, (c) to construct 


1 The Montana Power Company was the source of Rocky Mountain’s financial 
resources and, until the transfer of the license to the former, the guarantor 
of the performance of the subsidiary’s contractual obligations. 
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an extension to the powerhouse to be placed on the down- 
stream side of the existing structure, the cross section and 
the floor plan arrangement of the extension to be sub- 
stantially identical with that of Unit + 2, (d) to install a 
third generating unit practically identical with the present 
units consisting of a 78,500 horsepower Francis type water 
turbine, directly connected to a 56,000 kilowatt 1.10 prime 
factor, 3 phase, 60 cycle, 13.800 volt, 112.2 rpm, umbrella 
type generator with design head of 189 feet and (e) install 
three 115 kilovolt single-phase, water-cooled transformers 
and associated apparatus. 


The installation and operation of the facilities described 
above would not occupy nor would it involve any lands other 
than those already occupied. Neither does the amended 
project comprehend a greater height of storage. In other 
words, there would be no change in the elevations of Flat- 
head Lake between which the Licensee is presently author- 
ized to regulate. 


On December 1, 1954 and on May 8, 1957, the Applicant 
and the Indian Tribes, respectively, requested that a hear- 
ing be held on the pending application. On May 8, 1957, 
the Indian Tribes also filed a ‘‘petition for declaratory 
relief’’ in which they requested that the Commission order 
the Licensee to cease its operation of the newly constructed 
facilities pending consideration of the application herein 
and until the Licensee had obtained permission from the 
Secretary of the Interior and the Indian Tribes for opera- 
tion of such facilities. 


On April 17, 1958, the Commission issued an order 
directing that a public hearing be held in the matters in- 
volved in the pending application for amendment of 
license, including a determination of increased annual 
charges, if any, due to the Indian Tribes, but denied the 
petition for declaratory relief. On May 12, 1958, 
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Applicant filed a motion requesting that the Commission 
make a determination of the legal question here involved, 
namely, whether Applicant is entitled, under the provisions 
of the license initially issued herein and the records con- 
tained in the Commission’s files, to install, maintain and 
operate the additional facilities without payment of any 
additional charges to the United States as compensation 
for the use in connection with the license of the Indian 
tribal lands lying within the project boundaries. 


Pursuant to the order of April 17, 1958, the matter came 
on for hearing with the undersigned hearing examiner 
presiding. Evidence was presented by the Applicant, the 
Indian Tribes and the Staff of the Commission. There- 
after briefs were filed by the several participants. 
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There are two principal issues presented for determina- 

tion. 

1. Whether, pursuant to its authority set out in Section 
4(e) of the Federal Power Act, the Commission 
should authorize the additional construction and 
operation and, if so, 

. What, if any, additional annual compensation should 
be paid by the License to the Salish and Kootenai 
tribes of the Flathead Reservation because of the 
installation and operation of the additional facilities. 


With respect to the first of these issues there appears to 
be no real controversy. 


At the outset of the hearing it was stipulated and agreed 
by and between the Applicant, The Montana Power Com- 
pany, the Intervener, Confederated Salish and Kootenai 
Tribes of the Flathead Reservation, Montana, and the 
Staff counsel for the Federal Power Commission that the 
following facts may be deemed proven on behalf of the 
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Applicant in support of its application to amend the license 
for Project No. 5 to include a third unit having a 56,000 
kilowatt installed capacity: 


The Applicant, The Montana Power Company, is a cor- 
poration organized under the laws of the State of New 
Jersey and is qualified to do business in the States of 
Montana, Wyoming and Idaho. Applicant is the Licensee 
for Project No. 5. 


Installation of the third unit was financed in part from 
the proceeds of short-term bank loans and from funds in 
the Company’s treasury, which temporary financing was 
replaced by a part of the $18,000,000 of sinking fund 
debentures issued as of May 1, 1953. This refinancing was 
approved by order of the Federal Power Commission dated 
April 16, 1953, in Docket No. E-6486. Additional costs of 
installation of the third unit were financed from a portion 
of the proceeds received from $6,000,000 of first mortgage 
bonds due May 1, 1984, and 60,000 shares of preferred 
stock, $4.20 series, both issued on May 1, 1954, and 
approved by order of the Federal Power Commission on 
April 27, 1954, in Docket No. B-6557. 

The financial statement of The Montana Power Com- 
pany for the year 1951 shows a net income of $7,137,635.08, 
and a total utility plant value of $137,950,900.09. The 
capital structure of the Company as of December 31, 1951, 
consisted of $39,188,000 of first mortgage bonds, 2% per- 
cent series, $12,000,000 in notes payable, $15,958,900 of 
preferred stock $6.00 series, and 2,481,665 shares of 
common stock having a book value of $31,000,000. The 
earned surplus was $8,703,380.59 and thus the capital 
structure totalled $106,850,280.59. 
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In the year 1951, as reported in Schedule 13 of FPC 
Form 12, the Company had a service area system peak 
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load of 417,200 kilowatts and a load forecast, on the same 
basis, as follows: 


1952 453,300 kilowatts 
1953 470,800 kilowatts 
1954 481,600 kilowatts 
1955 485,400 kilowatts 


The actual system peak load of The Montana Power 
Company, as shown by Schedule 13 of FPC Form No. 12 
for the year 1952, was 447,800 kilowatts. For the year 
1953, it was 441,100 kilowatts. For the year 1954, it was 
448,200 kilowatts. For the year 1955, it was 508,400 kilo- 
watts. 


The net plant capability of the Company in 1951, as 
shown by Schedule 1 of FPC Form No. 12, was 483,300 
kilowatts. The evidence discloses that at the time the 
third unit went into operation Applicant’s system peak 
load was very close to the system peak capability. 


As has been noted the application to amend the license 
to include the third unit was filed on December 3, 1951. 
The unit was placed in operation on December 5, 1954. 
The third unit construction does not modify the main dam. 
It is similar in scope to the other two units and does in no 
way alter the safety of the structure. 


It is not proposed in this proceeding that the existing 
dam be altered or added to. 


The application for the amendment to the license asserts 
that the proposed changes are necessary and desirable for 
the following reasons: (a) Due to the increased demand 
for power, the additional unit will be necessary for peaking 
purposes, (b) when Hungry Horse Dam? is in operation 
during critical water years, the additional unit will supply 
firm power. 


2 Supra, p. 2. 
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A witness for the Applicant who had been its Chief 
Engineer from 1913 to 1950 and subsequently an engineer- 
ing consultant thereto, testified that upon the basis of a 
study which he made in 1951, he reached the conclusion 
**that on account of the additional storage water which 
would be made available at the project from the Hungry 
Horse project, an additional unit to utilize this additional 
flow of water would be justified.’? His reason for thinking 
so was that the project would cost less than $100 per kilo- 
watt and he knew from his experience that plants costing 
that much had proved to be economically feasible. 
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The demand which his studies revealed, could have been 
satisfied by purchasing power from other producers, but 
the dangers of higher rates which might have to be paid 
therefor due to the effects of inflation made the installation 
of the third unit at Kerr a more desirable means of supply- 


ing such demands. Since there was already a dam, a plant 
and an operating crew at the Kerr site, it seemed an ideal 
place to put in an additional unit. It was expected to be a 
moderately less expensive way of furnishing additional 
power than constructing a completely new plant. 


The evidence shows that the original cost of the pro- 
posed construction and the investment in the facilities here 
involved was, on an incremental basis, $4,860,339. It shows 
also that the fixed charges for the year 1957, similarly on 
an incremental basis, amounted to $613,579. 


The Applicant adduced evidence to show that the 
average net investment, on an incremental basis, of the 
third unit for the three years (1955, 1956 and 1957) of 
actual operation was $4,673,022 and, exclusive of rental 
charges for Indian lands, the cost of service, also on an 
incremental basis, was $615,223. 
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A comparison of Unit Nos. 1 and 2 with Unit No. 3 with 
respect to the data shown, is as follows: 


3 Year Average 


Units #1, 
Units #1 2and #3 
and #2 Unit #3 Total 


Net Investment $10,103,908 $4,673,022 $14,866,930 
Cost of Service, excluding rentals 1,624,634 615,223 2,239,857 
Daily MWH Generated 
Excluding Hungry Horse 743,442.3 48,182.7 791,625.0 
Including Hungry Horse 197,387.0 103,484.3 300,871.3 


All sources $ 940,829.3 $ 151,667.0 $ 1,092,496.3 
Cost Per KWH Produced 
All sources 
Excluding $175,000 Rentals 1.73 mills 4.06 mills 2.05 mills 
Including $175,000 Rentals 1.91 mills 4.06 mills 2.21 mills 
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Here it might be noted that there is no evidence that 
in connection with the determination as to whether the 
third unit might be added consideration was given to a 
steam plant as a reasonable alternative. It is clear from 
the record that the Kerr project site would not have been 
a desirable place to construct an alternative steam plant. 
In this connection a witness for the Tribes testified that 
while steam had some possibilities as an alternative, it 
was not generally feasible for the purpose. 


The evidence shows that while the third unit has a 
maximum capacity of 60,000 kilowatts, due to the amount 
of water expected to be available for its operation, its 
average capacity is considered in the order of 18 to 20,000 
kilowatts. Applicant’s witness testified that a steam plant, 
to be economical in operation in connection with a hydro- 
electric system, must operate at a high load factor. Con- 
sequently, the witness said, ‘‘The two are not comparable.’’ 


There was another site—the Cochrane site—* at Great 


3 Located on the Missouri River, between the Ryan and Rainbow projects 
of The Montana Power Company. 


60 


(3620) 


Falls which the Company could have developed at that 
time. The cost of that plant would have been about ten 
and a half million dollars and it, too, would have had a 
peak capacity of 60,000 kilowatts. The witness said that if 
they had not constructed the third hydro unit, no additional 
facilities would have been installed at the Kerr site. 


The dependable capacity in The Montana Power Com- 
pany’s system of Unit No. 3 of the Kerr plant and the 
dependable capacity of the Cochrane plant, the latter upon 
the assumption that this plant would operate in the system 
in lieu of Kerr Unit No. 3, was determined by a member 
of the Commission’s San Francisco office staff, using the 
electric power loads of the Company’s system as reported 
in its power system statements filed with the Commission 
for the years 1953 through 1957. In establishing the 
dependable capacity* of Unit No. 3 of the Kerr plant, this 
witness made certain assumptions in regard to the peak 
system supply, as follows: 


1. That adverse water conditions apply 1937-1938 of 
the 46-month critical period data supplied by the 
Company in connection with the Commission ’s head- 
water benefit studies; 


. That only the net firm purchased power contracted 
for before the time Kerr Unit No. 3 became available 
is considered; and 


3. That system power supply is on three different bases. 


3620 
These are: (a) including Kerr Dam with three units 
installed ; (b) including Kerr plant with two units installed ; 
(¢) including Kerr plant with two units installed and with 
Cochrane hydro plant assumed to replace Kerr Unit No. 3. 
As so determined the effective dependable capacity of the 


4 Defined as ‘‘what the unit could be depended upon to produce in the poor- 
est water year of record.’’ 
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third unit was found by the Staff witness to be about 
27,000, 38,000, 50,000 and 14,000 kilowatts for the years 
1955, 1956, 1957 and 1958 respectively, and about 63,000 
kilowatts for subsequent years. 


As a basis for information upon which there might be 
tested the economic feasibility of the third Kerr unit, Staff 
counsel offered evidence reflecting the estimated value of 
the power output from that unit based upon cost of power 
from an alternate steam electric source. For the purposes 
of this study the Staff witness estimated the cost of a 
60,000 kilowatt steam-electric generating unit constructed 
during 1953 to 1954 for initial operation at the same time 
as the Kerr three unit at $140.00 per kilowatt. Assuming 
a unit capital cost of $140.00 per kilowatt, total fixed 
charges of $16.81 including cost of money at 6 percent,® a 
Staff witness found an at-site total annual cost of $20.55 
per kilowatt per year for dependable capacity, and 2.25 
mills per kilowatt-hour for energy. 


A third Staff witness, for the purpose, among others, 
of indicating the economic feasibility of adding the third 
generating unit, made a comparison between Cochrane 
Project No. 2188 and Kerr Unit No. 3 and found that, 
exclusive of headwater benefit payments and Indian 
rentals, the latter unit was economically feasible. The 
following table presented by this witness bears out that 
conclusion. (Exh. 62, p. 2) 


eee 
Long Range Annual = Ratio of 
eRe Tae REE Value Annual 4 
Depend. Av. Annual Annual Less Value to 
Annual Capacity Energy Value of Annual Annual 
Unit Cost (Kw) (MWH) Power Cost Cost 


Kerr #3 $ 548,700 60,000 160,000 $1,560,000 $1,011,300 2.84 
Cochrane 1,049,700 60,000 270,000 1,807,500 757,800 1.72 


5A rate which the Staff’s evidence shows would afford the suppliers of 
equity funds a return of 10.04 percent on the basis of the Company’s capital 
structure on December 31, 1951. 
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In order to get a true evaluation of the annual costs thus 
shown, it would be necessary to take into account the fact 
that the Cochrane Project is estimated to produce an 
average of 270 million kilowatt-hours per year whereas 
Unit No. 3 will produce an average of only 160 million kilo- 
watt hours per year. This study was not intended to 
indicate any market or sale value of the power from Kerr 
Unit No. 3 in the area, but is simply a standardized measure 
for judging the economic feasibility of the unit and, as has 
been indicated, does not take into account headwater 
benefits or Indian rentals. 


This witness further found that the third unit construc- 
tion did not modify the main dam, was similar in scope to 
the other two units and did not alter the overall safety of 
the project structures. Weighing the conditions, he con- 
cluded that the construction of the third unit, exclusive of 


headwater benefits payments and Indian rentals, is 
economically feasible and except for these unknown costs, 
he recommended that the third unit and related works be 
approved and included in the amended license for Project 
No. 5. 


The additions are installed entirely on lands within the 
project boundary of Project No. 5 as previously estab- 
lished by the Federal Power Commission License and, as 
has been indicated, they will occupy no additional lands. 


By letter dated January 16, 1952, the Office of the Chief 
of Engineers, Department of the Army, informed the Com- 
mission that the plans of the structures proposed were 
satisfactory insofar as the interests of navigation were 
concerned, that the interests of navigation are protected 
by the terms and conditions included in the existing license, 
and that additional terms and conditions are not, by rea- 
son of the proposed amendment, considered necessary. 
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The Montana Fish and Game Commission, by letter dated 
February 27, 1952, advised the Commission that it had no 
objection to the installation of a third unit at Kerr Dam. 


In a letter dated May 2, 1952, the Secretary of the In- 
terior recommended that the amendment to the license re- 
quested by The Montana Power Company be granted by 
the Commission. The Secretary stated ‘‘that the addition 
of a third generating unit at the Kerr Plant will make a 
helpful contribution toward relieving the power shortage 
of the Pacific northwest.’’? The Secretary went on to say, 
however, that: 


The Kerr Project occupies Indian lands of the Flat- 
head Reservation. The Montana Power Company now 
has an agreement with the Confederated Salish and 
Kootenai Tribes of the Flathead Reservation provid- 
ing for compensation to the Indians by 
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the Company for the use of these Indian lands. You 
have received a copy of a letter dated March 4 to the 
Area Director of the Bureau of Indian Affairs from 
the Confederated Tribes indicating that an agreement 
for fair and reasonable additional compensation should 
be a prerequisite to the granting of the license. It is 
our understanding that the Confederated Tribes and 
the Montana Power Company have been negotiating 
on the terms of an amended agreement providing such 
additional compensation. After the tribes have ap- 
proved the proposal in accordance with the require- 
ments of Section 10(e) of the Federal Power Act, this 
Department will be glad to review the agreement with 
a view to assuring that the interests of the Indians are 
adequately protected. 
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In a letter dated June 27, 1952, commenting upon the 
letter of the Secretary of the Interior above referred to, 
counsel for The Montana Power Company stated that: 


The only serious point of controversy which may 
exist is in regard to paragraph 3 on page 2 of the Sec- 
retary’s letter relating to additional compensation re- 
quested by the Confederated Salish and Kootenai 
Tribes of the Flathead Reservation for the use of 
Indian lands, The present license fixes the rentals to 
be paid to the Indian tribes for the occupancy of tribal 
lands. The installation of a third generating unit does 
not contemplate any increase in the reservoir storage 
capacity and no additional Indian lands will be occu- 
pied. It is our position therefore that the Indian tribes 
are not entitled to any additional rental because of the 
installation of a third generating unit. 


Commenting in turn upon the Company’s letter of June 


27, 1952, the Acting Secretary of the Interior, in a letter 
dated November 14, 1952, said: 


The amount now being paid by the Licensee to the 
Indian Tribes bears little or no relation to the intrinsic 
value of the land. The rental is based wholly on the 
value of the land as a power site. The power value of 
the site is now to be increased by the installation of 
the third generating unit. It therefore appears to this 
Department equitable that there also be an increase in 
the rental paid to the Indians because of these in- 
creased power values. 


0-* * © @ # @ 


As indicated in our letter of May 2, it is our view 
that the Applicant and the Commission must negotiate 
with the Indian Tribes on the terms of the increase in 
compensation so as to reach an agreement in accord- 
ance with the 
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terms of Section 10(e) of the Federal Power Act. This 
Department will provide technical assistance to the 
Indian Tribes during the negotiations, and we shall 
review the agreement reached with a view to making 
sure that the interests of the Indians are adequately 
protected. In any event, the matter is one for initial 
agreement among the Applicant and the Confederated 
Salish and Kootenai Tribes. 


It seems clear from the evidence so far considered that 
aside from Indian rentals and headwater benefits payments 
the installation and operation of the third Kerr unit is eco- 
nomically and engineeringly feasible; that the installation 
and operation of such facilities are necessary and conven- 
ient for the development and utilization of the water re- 
sources which are made available to the Kerr project by 
reason of the operation of the Hengry Horse project; that 
the amendment to the license authorizing the installation 
and operation of the additional facilities will not interfere 
or be inconsistent with the purposes for which the Flathead 
Reservation was created or acquired. 


There remains for consideration the question as to what, 
if any, additional compensation should be paid the Indian 
Tribes because of the installation and operation of the fa- 
cilities here involved. 


Counsel for the Company has firmly maintained since the 
application for the amendment of the license was filed that 
no additional annual charges are due for the use of Indian 
lands by reason of the addition of the third unit. On May 
10, 1958, the Applicant filed with the Commission a motion 
requesting the determination, as a purely legal question, 
of the issue thus raised. That motion has not been acted 


upon. 
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In order fairly to appraise the merits of the positions 
taken by Applicant and the Indian Tribes respectively, it 
is desirable to review the history of the project license. 
There were five power sites within the Flathead Reserva- 
tion, and they were considered among the most important 
then undeveloped power sites in the United States. Among 
the reasons for this appraisal was the availability for pos- 
sible development of Hungry Horse Reservoir upon the 
headwaters of South Flathead River above Flathead Lake 
which, it was then recognized, would increase the potential 
capacity of all five sites by 50 percent. Project No. 5 oceu- 
pies Site No. 1, the uppermost of these five sites. Just 
prior to the issuance of the license for this project there 
were two applicants for such a license at this site. One 
was Rocky Mountain Power Company, a subsidiary of The 
Montana Power Company, and the other was Walter H. 
Wheeler. 


3624 


Supplemental to the provisions of the Federal Water 
Power Act (now the Federal Power Act), an act of Con- 
gress dated March 7, 1928, (45 Stat. 212-213), provided: 


That the Federal Power Commission is authorized 
in accordance with the Federal water power act, and 
upon terms satisfactory to the Secretary of the In- 
terior, to issue a permit or permits or a license or 
licenses for the use, for the development of power or 
power sites on the Flathead Reservation and of water 
rights reserved or appropriated for the irrigation 
projects. 


Thus, it will be seen that in the case of the project here 
involved, Congress made the unique provision that the 
license shall be ‘“‘upon terms satisfactory to the Secretary 
of the Interior.’’ 
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The Flathead Power Development was the first important 
such project upon an Indian reservation in which power 
was the controlling factor. Prior to 1927 there had been 
no large developments on Indian reservations and the 
question as to the value of the use of the property to the 
Indians had never been determined, although the Forest 
Service in the Department of Agriculture had issued a 
number of permits in which the rental rate was a dollar a 
horsepower of average development per year. 


Project No. 5 was, therefore, considered a great im- 
portance to the Indians in establishing principles of valua- 
tion for their lands and it was considered unusually 
appropriate that special care be taken to develop the 
factors for regulation under the Federal Power Act and 
upon terms satisfactory to the Secretary of the Interior. 
Thus, an effort was made to prepare what might be con- 
sidered a ‘‘model lease.’’ In this connection it was felt 
that there were here involved four interests to be taken 
into consideration, namely, (a) the interests of the 
Licensee, (b) the interests of the Indian Tribes, (c) the 
interests of that part of the public which formed the 
irrigation project and to which certain low rates for power 
had been promised by one of the two applicants, and 
(d) the interests of the general consuming public. 


The problem of the evaluation for this purpose of the 
Indian lands was given thorough consideration by the 
Staff of the Federal Power Commission, the Corps of 
Engineers of the War Department and the Indian Bureau. 


The Staff of the Commission found the appraisal of a 
water power site value a most complex engineering study 
under any circumstances and that when the project is for 
public utility purposes the difficulties are magnified. 
‘‘This,’’ the Executive Secretary said, ‘‘is 
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because no tangible basis for comparison is offered. Any 
advantage of one site over another may not be capitalized 
* * *7? Under such circumstances it appeared to him 
“that the four primary factors which will probably operate 
to limit, but not necessarily fix,’’ the appraised value are 
the following: 

. Cost of power at load centers from alternate sources. 

. Present value of power at load centers. 


. Possibility of marketing power site with some other 
agency. 

. Value of lands for some other purpose than power 
development. 


The Secretary found that in this instance insofar as the 
Indian lands were concerned, any other purpose than water 
power need not be considered. The third factor also was 


considered of insignificant importance. The first two 
factors only were given weight. Assuming production at 
75 percent of load factor and 60,000 horsepower installed 
capacity, he caleulated the annual peak load charge at 
$90,120.00 and the annual energy charge $331,200.00, a 
total of $421,320.00 a year. He expressed the thought that 
*‘the most specific basis for the charge will be a schedule 
which makes equitable division of revenue beyond costs 
between the Indians on the one hand and the public 
interests of the State on the other.’? ‘‘Necessarily,’’ he 
went on to say, ‘‘such a schedule must incorporate safe- 
guards such as minimum charges, ete. which will protect 
the Indian interests, but at the same time encourage the 
company to make the largest practicable utilization of the 
available resources.”’ 


A similar calculation made by the Army Engineers based 
upon the difference between the cost of producing the 
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power and the revenue expected therefrom, assuming a 
capacity developed of 110,000 hoursepower, 82,500 kilo- 
watts and 722,700,000 kilowatt-hours resulted in a fixed 
annual charge of $125,000 and an annual energy charge 
of $247,700, a total of $372,700. 


Studies were made in the Federal Power Commission 
and the General Land Office which indicated that the 
Indians’ interest in the power development was 46.5 per- 
cent and the non-Indian interests were 53.5 percent. How- 
ever, the calculations relating to the economic rental value 
of the site assumed that 50 percent thereof belonged to 
the Flathead Indians as a tribe and the other 50 percent 
belonged to the general public of the State of Montana. 


Due to the several considerations there were quite 
lengthy negotiations between the Office of Indian Affairs 
of the Department of the Interior and the representatives 
of the Applicant for the license. 


$626 

These negotiations preceded the Act of March 7, 1928 
heretofore referred to. The Attorney in Chief of the 
Irrigation Division, Indian Bureau, the section most im- 
mediately concerned with this development (who testified 
on behalf of the Indian Tribes in this proceeding) came 
up with the idea that the rental payments should be 
$150,000.00 per year which he determined on the basis of 
one dollar per horsepower times the installed capacity. 
The evidence is that this proposal was considered. 


In a memorandum to the Secretary of the Interior dated 
May 14, 1930, it was recognized by the Indian Bureau 
that there were ‘‘three methods by which Indian rentals 
could be set up: (1) at a fixed rate per horsepower 
produced; (2) at a combination of fixed charges and an 
energy charge; and (3) at a flat rental basis, regardless 
of the amount of output.’ The first method (arrived at 
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on the basis of a rate per horsepower per year and 
estimated at a ‘‘spot’’ of production) had been proposed 
in the offers of the two applicants. Under this formula 
the Rocky Mountain proposal would have resulted in an 
annual rental (based upon an 85 percent utilization factor) 
of $68,000.00 and the proposal of the applicant Wheeler 
would have produced a rental (adjusted to the limitations 
on storage) of $106,875 per year. Calculations made by 
the Indian Bureau on a “‘spot’’ basis of 80,500 horsepower 
and attributing approximately one half of the difference 
between the cost and the proposed selling price—$2.21 per 
horsepower—to the Indian Tribes, produced a rental of 
$177,905 per annum. The method here suggested repre- 
sented a division between the Applicant and the Tribes of 
the benefits which would result from the operations of the 
Kerr plant based upon a comparison of cost between the 
Kerr plant and all of The Montana Power Company’s 
other plants. 


The second method was one which had been suggested 
by the Staff of the Federal Power Commission, by the 
Army Engineers (when especially called upon by the 
Secretary of the Interior for an independent study) and 
by the Indian Bureau in one of its schedules. Discussing 
this method, the Commissioner of the Indian Bureau, 
C. J. Rhoades, and the Assistant Commissioner, J. Henry 
Scattergood, in the supplemental memorandum of May 14, 
1930, heretofore referred to said that: 
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«se * * This plan results in a constantly diminishing 
cost per kilowatt-hour to the company and in a 
steadily rising rate of rental per hoursepower to the 
Indians, and is in effect a profit-sharing arrangement 
and is the kind that is often used in contracts for 
wholesale power. 
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**The advantage in this plan is that in the higher 
brackets of power production, the Indians would be 
able to secure considerably greater rentals. The dis- 
advantage is that in the lower brackets where the 
profit is insufficient even for a fair return to the 
company, the Indians must either run the risk of 
little or no rental or they must be given a fair 
minimum rental. * * * Furthermore, a number of 
difficulties were encountered in all these profit-sharing 
plans in providing against any possibility of the use 
of the Flathead Plant for peaking purposes only or 
in dull times the giving to it of only a reduced pro- 
portion of the entire system load, and in general the 
avoiding of the temptation to starve this plant in 
order to reduce the Indian rental. * * * Finally 
efforts on these lines were abandoned and a new 
approach was entered upon with the plan of a flat 
rental.”’ 


The third method suggested was a flat rental basis which 
ignored the amount of the output of the proposed project. 
In that connection it was said in the memorandum of 
May 14, 1930 that: 


‘“‘The third plan of a flat rental basis was finally 
agreed to on terms as set forth below. This plan of 
rental has the advantages of (1) reducing all risks 
to the Indians and providing an assured, definite and 
uniform rental regardless of the amount of use of the 
plant by the licensee; (2) it avoids the difficulties of 
assuring to the Flathead plant its fair proportion of 
system load; (3) it avoids any inducemnt that Flat- 
head be used for peaking purposes, or that it be starved 
unduly at high water periods when other plants of 
the system could carry an increased share of the load; 
(4) it avoids all problems arising from any form of 
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partnership of the Indians with the licensee; and (5) it 
eliminates subjecting the Indians to the ups and 
downs of business and to industrial depressions, a 
feature which especially exists in Montana where the 


electric demand is so largely industrial in character. 
¢ @ @99 


Thus, after extensive negotiations, in the course of 
which, a myriad of calculations were made and con- 
sidered, an agreement was reached between Rocky Moun- 
tain Power Company and the Office of Indian Affairs on 
behalf of the Indian Tribes on a flat rental basis. In 
detail the agreement reached was as follows: 
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‘‘The licensee shall pay into the United States 
Treasury as compensation for the use, in connection 
with this license, of the Flathead Indian tribal lands 


annual charges computed as follows: 


**(1) A charge at the rate of $1,000 per calendar 
month, beginning with the month in which the license 
is issued and extending to and including the month in 
which the project is placed in commercial operation. 
For the purpose of the payments under this article, 
the beginning of commercial operation shall be con- 
sidered as the time when one of the _licensee’s 
generating units shall have been installed, tested, and 
demonstrated to be in suitable condition to produce 
electric energy for commercial purposes with a reason- 
able degree of reliability. 


**(2) A charge at the rate of $5,000 per month, be- 
ginning with the calendar month next succeeding the 
date on which the project is placed in commercial 
operation and extending to the end of the calendar 
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year in which such commercial operation shall com- 
mence. 


**(3) For each full calendar year from and after 
the 1st of January next following the date on which the 
first unit is placed in commercial operation, annual 
charges will be as follows: 

Per Year 
For the first two years $ 60,000 
For the third year 75,000 
For the fourth year 100,000 
For the fifth year 125,000 
For the next five years 150,000 
For the next five years 160,000 
For the next five years and/or until 

readjustment of the annual charges 

payable hereunder shall have been 

effected pursuant to the provisions 

of par. (D) of this article 30 175,0007’ 


The agreement also provided that the annual charges 
payable under the license as set out above might be 
readjusted at the end of twenty years after the beginning 
of operations by mutual agreement between the Federal 
Power Commission and the Licensee with the approval of 
the Secretary of the Interior, such readjustment to be 
based upon the commercial value of the tribal lands in- 
volved for the most profitable purpose for which suitable, 
including power development. 
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The memorandum of May 14, 1930, to which reference 
has been made, after noting that the Federal Power Com- 
mission had set a limit of 10 feet of storage in Flathead 
Lake went on to observe that if in the future the Com- 
mission should feel warranted in allowing a greater 
storage to be developed at this site it would be in order 


74. 


(3629) 


for an application to be filed for the amendment of the 
license. ‘‘Such a proceeding,’’ the memorandum recited, 
‘‘will result in a corresponding increase of Indian rental 
based upon the increased earning power of site No. 1. It 
is hoped that at least by the time the first readjustment of 
rental is made at the end of twenty years, it will be 
possible that this increase of storage will have been found 
feasible.’’ 


Commenting upon the plan of payments agreed upon it 
was said in an Interior Department press release of 
May 19, 1930 that: ‘‘The accepted plan gives a sure rental 
to the Indians rather than to involve him in a speculative 
enterprise, such as the bringing in of possible new in- 
dustries into an area distant from normal markets.’’ 


In a letter dated May 24, 1930, to the Confederated Tribe 
of Flathead Indians transmitting a copy of the license for 
the project, the Assistant Commissioner of the Office of 
Indian Affairs explained that ‘‘* * * the rentals are on 
a flat basis, so that they will not be subject to the ups and 
downs of business or to business depressions. We believe 
this will be more satisfactory than a basis depending upon 
the use of the plant or upon a particular arrangement. 
The Indians will now always know what they are to receive 
and it is fixed and definite.’’ 


However, with reference to the possibility that more 
than 10 feet of storage might be safely developed, the 
Assistant Commissioner said that an amendment of the 
license ‘‘will have to be asked for by the licensee and, of 
course, that would mean more prime power capacity and 
an increased Indian rental.’’ 


The minutes of the Federal Power Commission’s 105th 
meeting, held on May 19, 1930, at which the Commission 
authorized the issuance of the license to Rocky Mountain 
Power Company, recited that: 
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The Office of Indian Affairs has negotiated with the 
authorized representatives of the Rocky Mountain 
Power Company as to rental for the use of Indian 
lands and other terms for the protection of the 
interests of the Flathead Indians, and has obtained 
annual lump-sum rentals and other provisions satis- 
factory to the Secretary of the Interior. The pro- 
posed rentals have been studied carefully by the 
Executive Secretary and the Engineering Staff of the 
Commission, and they are of the opinion that such 
annual rentals for the use of the Indian tribal lands 
are reasonable and adequate based upon the com- 
mercial value thereof for the most profitable purpose 
for which suitable, including power development. 
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At that meeting the Commission authorized ‘‘issuance 
of license for a period of fifty years subject to legal review 


under the direction of the Secretary of the Interior’’ and 
subject further to certain special conditions in such license 
set out including provision for the payment of annual 
charges ‘‘for the use in connection with this license’’ in, 
except for references, the identical words quoted above 
from the memorandum of May 14, 1930. 


The license when issued contained, among others, the 
following provision: 


Art. 41. With the written consent of the licensee, 
the commission may by order made under its seal, and 
after the public notice required by section 6 of the 
act, modify, alter, enlarge, or omit, insofar as author- 
ized by law, any one or more of the conditions or 
provisions of this license; provided, however, that any 
such change in the terms of this license that may affect 
the interests of the Flathead Indians shall also be 
subject to approval by the Secretary of the Interior. 
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The license provided, too, that ‘subject to the provi- 
sions of Section 13 of the Act, the Licensee shall begin the 
construction of said project works within one year from 
the date of issuance hereof, [May 23, 1930] shall there- 
after, in good faith and with due diligence, prosecute such 
construction, and, shall within three years thereafter [by 
May 23, 1933] complete the installation of three units of 
not less than 150,000 horsepower aggregate capacity.’’ 


But, the Licensee did not, prior to May 23, 1933, complete 
the construction and installation authorized by the license. 
And, the Commission on October 8, 1934 denied an applica- 
tion by Licensee for an extension of time for the completion 
thereof. On February 16, 1935, the Licensee applied ‘‘for 
extension of time to May 23, 1938, for completion of con- 
struction of the initial installation, but due to failure to 
obtain the approval of the Seeretary of the Interior required 
by the Act of May 7, 1928 (45 Stat. 212), said application 
was denied by the Commission on April 1, 1935, and the 


matter was referred to the Attorney General for appropri- 
ate action.’’ 


In a document executed by the power companies on June 
17, 1936, and by the Indian Tribes on May 23, 1936, the 
latter consented to a proposed amendment to the license 
which would extend the date for the completion of the 
project. The Secretary of the Interior having been advised 
of the execution of such an agreement and the consent of 
the Indian Tribes thereto requested the Federal Power 
Commission to approve such proposed amendment. There- 
after, on July 17, 1936, the Com- 


3631 


mission issued Amendment No. 2 of the license for Project 
No. 5 Montana, 


By Amendment No. 2, Paragraph (A) of Article 30 of 
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the original license was amended to provide changes in 
payments for the use of Indian tribal lands as follows: 


‘¢* © © During the period from May 23, 1930, to 
January 1, 1955, and in accordance with the following 
modified schedule of annual charges, the licensees 
shall pay as charges the sum due under the license 
as originally executed, to wit, $2,929,000 together with 
interest at the rate of 4 percent per annum on all 
payments deferred under this modified schedule, such 
interest amounting to an additional $168,800.00 * * * ”’ 


No change was made in the manner of determining rental 
payments or the amounts otherwise to be paid. 


Study of this record fails to disclose any evidence that 
any consideration was given by any of those who engaged 
in making the calculations of a reasonable rental for 
Project No. 5 that the actual number of acres occupied and 
involved was of particular consequence in such determina- 
tion. On the other hand, the evidence is convincing that 
those calculations were predicated basically and funda- 
mentally upon the concept of an equitable division between 
the Licensee, the Indian Tribes and the public, of the 
benefits to be derived from the project. But, computations 
limited to that objective alone would have, in the higher 
brackets of power production, returned to the Indians 
a considerably greater rental than the amounts inserted 
in the license. The use of so direct a formula, however, 
permitted to remain in the Licensee power to reduce the 
return, under certain circumstances, materially lower. 
In order to avoid such potentially unsatisfactory conse- 
quences, it was finally decided to deviate from that specific 
formula and adopt, in lieu thereof, a flat rate rental based 
upon assumptions as to results which were considered 
reasonable and acceptable by the Licensee and to the 
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Secretary of the Interior, the Indian Tribes and the Fed- 
eral Power Commission. 


It is important to note, however, that both the prelimi- 
nary calculations and the flat rate finally decided upon 
were related specifically to the facilities which were to be 
installed pursuant to the license as then issued. The pay- 
ments were to be made ‘‘as compensation for the use, in 
connection with this license,’’ of the Indian lands. Neither 
the Water Power Act nor the terms of the license left 
room for doubt that any change in or addition to the 
facilities authorized by the license could only be effectu- 
ated by an amendment thereto procured in the usual 
manner. It was equally clear that any 
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such change in or amendment to the license which would 
substantially affect the rights of the Indians could not be 
achieved without the authorization of the Commission and 
upon terms satisfactory to the Secretary of the Interior. 
Clearly, any change in or addition to the facilities author- 
ization for which had been granted, such as an increase in 
the height of the dam, which would result in an increase 
in capacity over and above that of the facilities installed 
under the license as amended would result in increased 
capacity and production and would have entailed additional 
rental charges. 


While there is not involved in this proceeding the use 
of additional land, there is involved a change in the 
facilities which substantially affect the interests of the 
Indians by reason of the increase in plant capacity. 


In the light of the foregoing it is concluded that while 
the Indian Tribes have contributed nothing in addition 
to what they had already provided and the increase in 
capacity of Project No. 5 has been due entirely to elements 
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other than those contributed by the Indians, the provisions 
of the license require that if Unit No. 3 is to be operated, 
the Indian Tribes are entitled to additional compensation. 


Having concluded that the rental charges determined 
and agreed upon between the Licensee and the Indian 
Tribes with the approval of the Secretary of the Interior 
when the license was issued (which determination and 
agreement has not been altered or amended by subsequent 
action of the parties or the Commission) were arrived at 
on the basis of the specific facilities then to be installed 
and the water conditions which then existed, and since 
it is clear that conditions reflecting the flow of the stream 
have changed substantially because of the construction and 
installation of the Hungry Horse project, it becomes neces- 
sary to determine here the just and equitable adjustment 
required to be made in such rental charges because of such 
changed conditions. 


Testimony directed to the issue of what additional 
charges, if any, the Licensee should pay to the Indian 
Tribes because of the installation of the third unit was 
adduced by each of those parties. A witness for the 
Indian Tribes, a civil engineer of long experience and 
presently in the employment of the Corps of Engineers, 
testified that compared to thermal power produced at 
public non-Federal steam plants (assuming 3%4 percent 
financing), the third unit produces net annual benefits of 
$368,000. Based upon calculations reflecting three Bonne- 
ville power rates, the witness found that ‘‘the proposed 
tangible rental for the third unit would range between 
$64,430 and $128,860 per year.’? This witness concluded, 
on the basis of his study, that ‘‘the fair market rental value 
of the third unit installation, arrived at on the basis of that 
rental price upon which a willing seller and a willing 
buyer would agree, neither acting under compulsion, I 
find to be $90,000 
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annually for the 5-year period under discussion.” 


Another witness for the Indian Tribes, a consulting 
engineer with a long and broad experience in the fields of 
civil and electrical engineering with some specific experi- 
ence with regard to fixing Indian rentals in connection with 
hydroelectric projects, undertook, from an electrical engi- 
neering standpoint, to review the factors which might be 
a basis for determining the Indian rentals at Kerr Dam 
for the addition and operation of the third unit, on the 
assumption that further rentals are due. He undertook to 
evaluate the effect of the third unit operations as it might 
reflect on the reasonableness of such rental charges. In 
this connection, the witness considered the comparative 
advantage of the third unit installation over the genera- 
tion of an equivalent amount of power by steam. He found 
that from the standpoint of comparative costs, while steam 


production had some possibilities, it was not generally 
feasible in large enough quantities. 


A method of computing Indian rentals, and one which 
this witness employed in negotiations ‘‘across-the-table”’ 
between the land owners and licensees for other similar 
sites including the ‘‘Pelton’’ site is known as the ‘‘Pelton 
formula.’’ This witness, upon consideration of the simi- 
larities and the differences between the projects, expressed 
the opinion that the Pelton and Kerr sites are comparable. 
Employing the Pelton formula, the witness found that for 
half the site, the rental for Kerr would be $189,683 and 
for the whole site $379,366. Deducting therefrom the 
$175,000 currently being paid for the two units, there 
would remain as chargeable for the third unit the amount 
of $204,366. 


This witness applied still another formula for the 
determination of the appropriate rental charges. This 
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study was based upon a splitting of the payments for the 
two units presently in service between a capacity charge 
and an energy charge upon a 50/50 assumed basis. He 
made a study of the potentialities of the third unit based 
upon the water available for its operation in the critical 
year. By this means, the witness determined an average 
amount of energy which might, under those conditions, 
be produced by a third unit. That factor was developed 
by determining how much energy could be produced by all 
three units assuming that those units were limited to 75 
percent load factor operations on a monthly basis. There 
was then subtracted the amounts which could be produced 
by the two initial units. 


As thus determined, and dividing the total by the capacity 
and energy on a 50 percent basis, there was indicated 
an additional $43,750 as half of half of the payment under 
the license for a capacity charge. The component for 
energy was $27,724. Allowing for present charges for 
the two units of $175,000, the total rental for the third 
unit would amount to $71,474 a year. 


3634 


This witness expressed the opinion that under the cir- 
cumstances assumed by the other witness for the Indian 
Tribes (referred to above) a fair rental for the third unit 
upon which a willing seller and a willing buyer might agree, 
neither acting under compulsion, would be $80,000. 


A witness for the Applicant undertook calculations of 
average annual generating costs of Project No. 5 compared 
to The Montana Power Company’s other plants similar to 
those made by the Indian Bureau. Without regard to any 
headwater benefit payments, the three-year average costs 
per kilowatt-hour produced, for the three years 1955, 1956 
and 1957, were found to be as follows: 
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3-Year Average 


Other 
Kerr Plants 


Water from all sources 
Before Indian Rentals 2.05 mills 2,39 mills 
After Indian Rentals 2.21 mills 2.43 mills 


Without Hungry Horse water 
Before Indian Rentals . 2.39 
After Indian Rentals x 2.43 


Thus, there is shown a difference in favor of the Kerr 
project using Hungry Horse water, but before Indian 
rentals of .34 mills. The total production with water from 
all sources was 1,092,496,300 kilowatt-hours. Assuming 
that the Indian Tribes are entitled to one-half of the 
saving, the application of .17 mills to the total generation 
would reflect a dollar value of Indian rentals exclusive of 
headwater benefit payments of $185,724, Deducting from 
the latter amount the annual rentals currently being paid 
of $175,000 per year, there is indicated an increase in rental 


charges of $10,724. 


This witness also made a calculation of the rental charges 
for the Kerr site which would be indicated by the applica- 
tion of the ‘‘Pelton formula” to the three units, but without 
allowance for headwater benefits. The application of the 
Pelton formula, using an installed capacity of the three 
units of 168,000 kilowatts, name plate rating, and an 
average annual gross generation for the three years 1955, 
1956 and 1957 of 1,092,496,300 kilowatt-hours, results in 
a capacity charge of $80,640.00, and an energy charge of 
$109,249.63, an aggregate amount of $189,889.63. Relating 
to that amount the $175,000 presently being paid, there 
would thus be indicated an additional rental of $14,889.63. 


The witness also undertook to apply the Pelton formula 
to the Kerr project separating Unit No. 3 from Unit Nos. 
1 and 2. In this calculation he used an installed capacity 


83 


(3634) 


of 168,000 kilowatts for the three units and an average 
annual gross generation of the three units for the 
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years 1955, 1956 and 1957 of 791,625,000 kilowatt-hours, 
using merely the natural flow and the natural storage 
capacity at the Kerr project. There is thus omitted any 
generation the production of which would have been caused 
by waters released by Hungry Horse Reservoir. Based 
on that hypothesis, the annual energy component was 
found to be $79,142.50 and the capacity component $80,- 
640.00. The combination of these two figures indicates 
$159,802.50 as a total rental required had not Hungry 
Horse storage releases been available through the Kerr 
project in those years. This calculation thus indicates that 
on the basis of the Pelton formula the current payment of 
$175,000, related to Unit Nos. 1 and 2 only, exceeds by 
$15,197.50 the rental indicated. 


An engineer of some thirty years experience and who is 
presently the senior partner of a firm of independent con- 
sultants on hydroelectric matters also testified for the 
Applicant with respect to the rental value of the Kerr 
site. Although by education a civil engineer, a great deal 
of the work of this witness has been in the hydroelectric 
field. At one time he was Acting District Engineer for 
the Portland District which included the whole of the 
State of Oregon, all of the Columbia River above Pasco, 
Washington and all of the Snake River. Projects in the 
Portland District included Bonneville, McNary, The Dalles, 
John Day, Detroit and Lookout. This witness initiated the 
review of the 308 reports. Between April 1953 and August 
1954 this witness was Undersecretary of the Department 
of Interior having responsibility for the Bureau of Indian 
Affairs, the Bureau of Reclamation, the Bonneville Power 
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Authority, the Southeast Power Administration and the 
Southwest Power Authority. 


He employed two commonly accepted methods to deter- 
mine the maximum value of a site such as Kerr for power 
development. What he thought was one of the best methods 
to accomplish that purpose is to compare the difference 
in cost of producing power at the site with the cost of 
obtaining power from other sources. 


For this purpose he compared the cost of power from 
the Kerr project with the cost from other hydro plants 
of The Montana Power Company system. As was indi- 
cated by the testimony of the earlier witness, the cost of 
the hydroelectric power generated by the three units at 
Kerr (exclusive of transmission costs, Indian rentals and 
upstream benefits) for the 3-year period, 1955 to 1957 in- 
elusive, was $2,239,820 per year for the production of 
1,092,496.3 kilowatt-hours, or 2.0502 mills per kilowatt-honr. 
Power generated at Montana Power’s other hydroelectric 
projects cost 2.3873 mills per kilowatt-hour, a difference 
of .3371 mills per kilowatt-hour in favor of the Kerr plant. 
Applying this difference to the average annual generation 
at the Kerr plant produces a dollar advantage of $368,280 
a year. If this amount were divided equally between the 
Indians and the public, as was done in the 
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Indian Bureau’s early calculations, there would be indi- 
cated a rental of $184,140.00. This amount is, of course, 
only $9,140.00 more than the present rental. 


This witness also sponsored a comparison between the 
cost of power from an alternative source, namely, Bonne- 
ville, and that produced at the Kerr project. That alterna- 
tive source of power was not available when the original 
license was issued. The Applicant has a contract for the 
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purchase of 50,000 kilowatts at an 80 percent load factor 
delivered at Anaconda or at Kerr at a rate of $17.50 per 
kilowatt-year. The cost of generation at Kerr for the 
last three years was $17.96 per kilowatt-year. Thus, there 
would be no saving and no additional rental on the basis 
of this comparison. 


A third study made by this witness assumed that the 
Applicant has the right to obtain all of the power it can 
from the two unit plants without additional rentals. 
During the 5-year period 1943-1947 inclusive, when there 
was only a single unit in the plant, the average monthly 
generation was 55,714 kilowatts. The second, an identical 
unit, should, assuming an adequate supply of water, pro- 
duce just as much. The two units should thus produce 
111,428 kilowatts. In the 3-year period 1955-1957 inclusive, 
there have been three units in the plant and there has been 
water available from the Hungry Horse project. During 


that period the production has averaged 124,712 kilowatts 
a month, or 13,284 kilowatts in excess of the production 
of two units. 


Reducing the rental charge to a unit basis and applying 
the resulting unit figure to the 13,284 kilowatt increase 
attributable to the third unit, there is indicated an addi- 
tional rental due to the Indian tribes of $20,856.00. In this 
calculation the witness did not take into account extreme 
variations in stream flow nor did he take into considera- 
tion whether the load would regularly absorb the amount 
which could be generated. He made no breakdown between 
energy and capacity. He testified that in his opinion a 
50/50 division would be erroneous and that had he ap- 
proached the problem on a two-part basis, he would not 
have assumed a breakdown of 50 percent to energy and 
50 percent to capacity. The Kerr project records for the 
last 66 months show an average monthly load factor of 
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72.1 percent, and the witness said that if he were using 
the two-part approach, he would have taken 72.1 percent 
of $175,000 as the proportion of the rental assignable to 
energy. Applying 72.1 percent to the annual rental of 
$175,000 results in $126,000 as the component of the total 
rental attributable to energy. The remainder, $49,000, is, 
of course, attributable to capacity. The unit cost per month 
for average generation would then be $1.13. Applying that 
factor to the average monthly generation by the three-unit 
plant—124,712 kilowatts—there is obtained a figure of 
$140,925 as the component of total rental attributable to 
energy. 
3637 


The maximum peak production of the two-unit plant 
oceurred in July 1953 and was 128,800 kilowatts. Dividing 
the cost attributable to capacity—¢$49,000—by the peak 
generation results in a unit of cost for the capacity com- 
ponent of 38 cents per kilowatt. The three-unit peak oc- 
eurred in July 1956 and was 193,000 kilowatts. Applying 
to that the 38 cent unit value there is obtained a total 
capacity component for the three-unit plant of $73,340. 
The combined energy and capacity figure thus becomes 
$214,265, or $39,265 in exeess of the present rental for the 
two-unit project. These figures similarly make no allow- 
ance for upstream benefits. 


Finally, this witness testified that he was unable to 
express an opinion as to the annual rental value of the 
Kerr site for three units because the cost to to the Appli- 
cant of Hungry Horse storage has not yet been determined. 


No evidence was presented by the Staff for the avowed 
purpose of establishing whether the Indian Tribes are 
legally entitled to receive additional annual compensation 
because of the third Kerr unit. However, in its brief 
the Staff contends that the annual charges paid to the 
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Interveners are confined to the use of the site as described 
in the license and that any other use ‘‘such as the enlarge- 
ment of the project for the additional development of 
power’’ requires an additional license and that the Com- 
mission fix the charges for such use. As has already been 
indicated, with that contention this examiner agrees. 


The Staff takes the position that the reasonable alter- 
native source of power to the third unit at the Kerr plant 
was the proposed Cochrane plant; that by constructing the 
third Kerr unit, in lieu of the Cochrane plant, Applicant 
‘saved’? the difference between the annual costs of the 
Cochrane plant and the third unit ‘‘adjusted by the value 
(herein based on cost of steam electric generation) of the 
amount of energy which the Cochrane plant would gen- 
erate in excess of what the third Kerr unit would generate.’’ 
The net saving to the Applicant the Staff found to be 
$253,500 exclusive of headwater benefit payments or addi- 
tional Indian rentals. Assuming that the Company is 
entitled to one-half of this saving and recognizing that the 
Indian Tribes own only one-half of the power site, the 
savings to which the latter are entitled is thus found to be 
$63,375 a year. 

As has been seen, witnesses for the Indian Tribes and 
for the Applicant by applying the Pelton formula to the 
three-unit plant arrived at an amount of about $190,000 
attributable to the third unit. The Staff, applying the same 
production and capacity charges to the single additional 
unit, arrived at an amount of $42,880. 

Applying what the Staff describes as the Seattergood 
Method, there would be indicated, the Staff asserts, a pay- 
ment of $27,200. 
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As compared with a figure arrived at by Applicant’s wit- 
ness of $20,856 per year, the Staff found that by the use 
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of the increased energy formula there would be indicated 
an additional charge of $28,211. 


While Applicant’s witness testified that the cost of gen- 
erating power at the Kerr project, ‘‘even with the cost 
of upstream benefits neglected,’’ exceeds the cost of Bonne- 
ville power, the Staff’s calculations indicate that the saving 
to Montana Power on such a basis would be $295,300 and 
thus the Indian Tribes would be entitled to $73,825 addi- 
tional annual payments. The Staff concedes, however, 
that there is no showing that power from Bonneville in the 
desired amounts was or is available as an alternative to 
the third unit. 


The five methods of fixing appropriate additional charges 
discussed by the Staff result in payments ranging from 
$27,200 to $73,825, an average of $47,098. Since both the 
Indian Tribes and the Applicant advance the Pelton and 


the sharing of net benefits formulae as reasonable ap- 
proaches, the Staff recommends a figure which is the 
rounded off average of the amounts which the Staff arrived 
at by the use of those two methods, namely $53,000. 


Upon consideration of the evidence presented, it is con- 
cluded that exclusive of payments for headwater benefits, 
if any, $50,000 per year is a fair and reasonable additional 
payment by the Licensee to the Indian Tribes because of 
the installation and operation of the third unit, and appur- 
tenant facilities at Project No. 5, authorization for which 
is sought in this proceeding. 


Section 10(f) of the Federal Power Act provides ‘‘That 
whenever any licensee hereunder is directly benefited by 
the construction work of another licensee, a permittee or of 
the United States of a storage reservoir or other head- 
water improvement, the Commission shall require as a 
condition of the license that the licensee so benefited shall 
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reimburse the owner of such reservoir or other improve- 
ments for such part of the annual charges for interest, 
maintenance, and depreciation thereon as the Commission 
may deem equitable. The proportion of such charges to 
be paid by any licensee shall be determined by the Com- 
mission * *’’ The license issued in Project No. 5 contains 
such a condition. 


The evidence shows that the Federal Power Commis- 
sion has established a task force for the purpose of mak- 
ing a determination as to the headwater benefits and pay- 
ments to be allocated to downstream projects because of 
the Hungry Horse project for the period beginning with 
1950. Regular meetings of this task force have been held 
for the purpose of making progressively more detailed 
studies of the headwarter benefit problem. During the 
course of these meetings, no less than 25 
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different proposals have been made as to the manner in 
which the allocation should be made. One such proposal 
as made by the Staff of this Commission, contemplated an 
annual charge against The Montana Power Company for 
Hungry Horse storage of $206,856. Subsequently, how- 
ever, the Staff has proposed a different formula. While 
a satisfactory formula for the establishment of headwater 
benefits has not yet been devised, the least sum of money 
which has been arrived at by the task force as a fair al- 
lotment of charges for Hungry Horse water at the Kerr 
plant is about $150,000, and as much as $536,000 has been 
suggested for the year 1956. 


It is clear that had any amounts been included in the 
cost of production from the third unit and the Kerr project 
for headwater benefits in the comparison between such 
costs and the cost of power from alternative sources, the 
net benefits which have been here found available as the 
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basis for additional rental purposes would not have been 
so great as they were found to be. It is equally clear that 
if an amount of $150,000 were added to production costs 
at the Kerr plant no additional benefits could be said to 
acerue by reason of the use of Hungry Horse water. 


It is the position of the Licensee that these headwater 
benefit charges, whatever they may prove to be, must be 
considered when comparing the relative value of power 
produced by the third unit at Kerr for the purpose of 
arriving at the net benefits to be derived from the later 
production facilities. Staff counsel contend, however, that 
the matter of headwater benefits is not involved in this 
proceeding: that in determining the headwater benefit 
charges to Kerr the cost of power at that project will be 
taken into account and, therefore, need be given no con- 
sideration here. 


There is no evidence in this record upon which a finding 
could be made as to such headwater benefit charges and 
there is no basis for an inference as to what, if any, such 
charges may ultimately be determined as appropriate. Con- 
sequently, the conclusion reached herein with respect to 
additional Indian rentals fails to take into account any 
such additional charges. 


Additional Findings and Conclusions 


Upon consideration of the entire record herein, the evi- 
dence adduced and the briefs filed, it is found and con- 
cluded in addition to the findings and conclusions hereto- 
fore set out that: 


(1) Public notice of the filing of the application for 
amendment has been given. 


(2) The license further amended as hereinafter pro- 
vided, will not interfere or be inconsistent with 
the purposes for which the Flathead Reservation 
was created 
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or acquired and will not alter any of the basic 
facts upon which the license was issued. 


No additional lands are required for the third 
generating unit and the project boundary is unaf- 
fected thereby. 


The third Kerr generating unit construction does 
not modify the main dam, is similar in scope to 
the older two units, and it does not alter the over- 
all safety of the project structures. 


(5) Application has submitted satisfactory evidence 
of its financial ability to construct the third Kerr 
generating unit structures and facilities. 

(6) The third Kerr generating unit is economically 
feasible. 


(7) The following described Exhibit L drawings and 


supplemental Exhibit M, filed as part of the ap- 
plication for amendment, conform to the Com- 
mission’s rules and regulations and should be ap- 
proved as part of the license as hereinafter pro- 
vided : 


Number 
Exhibit L F.P.C, Company Title 
Sheet 1 of 5 5-109 F-117097 General Plan 
Sheet 2 of 5 5-110 F-117098 Powerhouse Plans 
Sheet 3 of 5 5-111 F-117099 Powerhouse Cross 
Section 
Sheet 4 of 5 5-112 F-117100 Switchyard; 
and the supplemental Exhibit M entitled ‘‘General 
Description of Plant and Equipment.” 


(8) Based upon the facts of record, the reasonable ad- 
ditional annual compensation due the Interveners 
for the additional use of the Tribal power site 
lands by the third Kerr generating unit is $50,000. 
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(9) The date upon which the third Kerr unit became 
available for commercial operation, as defined in 
Article 30 of the license for Project No. 5 was 
December 1, 1954. 


3641 
ORDER 


Wuererore, It Is Orperep, subject to review by the Com- 
mission on appeal, or review by the Commission on its own 
motion, as provided in its Rules of Practice and Proce- 
dure, that: 


(A) The project exhibits described in finding (7) above 
are approved as part of the license for Project 
No. 5. 


(B) Subject to the approval of the Secretary of the 
Interior, the license issued to The Montana Power 
Company for Project No. 5 is further amended, 


effective as of January 1, 1952, as follows: 


ParacraPy I. Article 2 of the license is further 
amended to include: 


(i) The installation of a third 
generating unit consisting of 
a hydraulic turbine rated at 
78,500 horsepower maximum 
capacity, with design head of 
189 feet, and generator rated 
at 56,000 kw located in a new 
addition to the present power- 
house a short distance down- 
stream from the existing dam 
structure; 


(ii) The construction of a new in- 
take upstream of, but sepa- 
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rate from the existing intakes, 
and to be of similar construc- 
tion; 

The construction of a new 
tunnel substantially identical 
with the existing tunnels and 
about 900 feet long; and 


The installation of three 
18,666 kva, 13.2 to 115 kv 
single - phase, water - cooled 
transformers and associated 
apparatus. 


Article 30, paragraph (A) of the 
license is further amended to in- 
clude therein the following sub- 
paragraph (4) under ‘‘Schedule of 


Annual Charges’’; 


3642 
(4) In addition to the charges set 
forth above, the Licensee shall 
pay into the United States 
Treasury, as compensation for 
the use in connection with this 
license of the Flathead Indian 
lands by the third Kerr gen- 
erating unit, an annual charge 
of $50,000 effective as of De- 
eember 1, 1954. The addi- 
tional annual charges from De- 
eember 1, 1954 through Decem- 
ber 31, 1958, shall be paid 
within 31 days after this order 
becomes final, together with 
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simple interest thereon at the 
rate of 4 percent per annum, 
beginning as follows: 


Amount of Beginning of 
Annual Charge Interest Period 


Feb. 1, 1955 

Feb. 1, 1956 

1957 

Y 1958 

1 IS ; . 1, 1959 


(C) This amendment in the manner set out above will 
not operate to alter or amend the license for Proj- 
ect No. 5 in any other respect, and shall not in 
any way constitute a waiver of any other part, 
provision or condition of the license as heretofore 
amended. 

/8/ Evwarp B. Marsu 
Edward B. Marsh 
Presiding Examiner 


° * * * ° 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Project No. 5 
In the Matter of 
Tue Montana Power Company 


Petition to Reopen Hearing for the Purpose of Taking Additional 
Evidence 


Comes now, the Applicant, The Montana Power Com- 
pany, pursuant to the provisions of Section 1.33 of the 
Commission’s Rules of Practice and Procedure, and re- 
spectfully petitions the Commission to reopen the pro- 
ceeding for the purpose of taking additional evidence on 
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Kerr Project payments for Hungry Horse Reservoir re- 
leases for the following reasons: 


1. Examiner Marsh in his intermediate decision found 
as follows: 

“There is no evidence in this record upon which a 
finding could be made as to such headwater benefit 
charges and there is no basis for an inference as to 
what, if any, such charges may ultimately be deter- 
mined as appropriate. Consequently, the conclusion 
reached herein with respect to additional Indian 
rentals fails to take into account any such additional 
charges.”’ 


Since the closing of the record and hearing in this pro- 
ceeding upon September 23, 1958, proposals have been 
made by Federal Power Commission Staff as to the charges 
which Kerr project will be required to pay the United 
States for the use of Hungry Horse storage releases for 
some of the years in question. Consideration of such pro- 


posals is essential to a proper, just and equitable finding 
and conclusion as to additional Indian rentals, if any, for 
the Kerr Third Unit. 


2. These proposals do not deduct additional Indian 
rentals from amounts otherwise found to be due, nor do 
they contemplate that any part of the rentals for Indian 
lands shall be included in the costs which Applicant can 
recover from downstream beneficiaries. On the contrary, 
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the treatment of Indian rentals in the proposed formula 
results in payments by Applicant for Hungry Horse stor- 
age being greater than they would be in the absence of 
such rental payments, and in no way offset Indian results 
from headwater payments proposed. It is therefore neces- 
sary to take evidence now available on the subject of 
headwater benefit charges in order that such charges be 
considered. 
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3. Such evidence was not available to the Applicant at 
the time the hearing was closed on September 23, 1958 and 
is essential and necessary to a decision in this proceed- 
ing. 

Respectfully submitted, 
/8/ Sam B. Cuase 
Sam B. Chase 
/s/ JoserH R. McEiwarm 
Joseph A. McElwain 
/s/ Joan ©. Hauck 
John C. Hauck 
Attorneys for Applicant, The 
Montana Power Company, 
40 East Broadway, 
Butte, Montana 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck, William R. Connole and Arthur 
Kline. 


Project No. 5 


In the Matter of 
THE Monrana Power Company 


Order Denying Petition to Reopen Proceeding 
(Issued July 16, 1959) 
On June 18, 1959, The Montana Power Company (Peti- 
tioner) filed a petition to reopen the lately concluded hear- 


ing in the above designated proceeding for the purpose of 
taking additional evidence. 
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Petitioner refers to a statement in the hearing examiner’s 
intermediate decision to the effect that there is no evidence 
in the hearing record in this proceeding upon which a find- 
ing could be made as to headwater benefit payments in 
connection with the federally constructed Hungry Horse 
project upstream from Petitioner’s Project No. 5, and that 
consequently the examiner’s conclusion with respect to 
additional Indian rentals does not take into consideration 
any headwater benefit payments which the Commission may 
determine hereafter that Petitioner must pay the United 
States because of benefits received from the Hungry Horse 
project. 


Petitioner next alleges that since the close of the hear- 
ing, the Commission’s staff has made certain proposals as 
to the payments which Petitioner will be required to pay 
the United States for the use by Project No. 5 of Hungry 
Horse storage releases for some of the years in question. 


The Commission has under way investigations, in Docket 
No. B-6834, regarding the determination of headwater 
payments under Section 10(f) of the Federal Power Act 
relating to certain projects in the Columbia River Basin, 
including Petitioner’s Project No. 5. The licensees and 
federal agencies concerned have participated in these in- 
vestigations. However, the investigations have not been 
completed. 


Pursuant to the requirements of the Act of Congress 
approved March 7, 1928 (45 Stat. 212, 213), and the Fed- 
eral Power Act, the fixing of annual charges to be paid to 
the Indians is one of the necessary determinations 
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to be made by the Commission in the process of licensing 
project works for the development of power or of power 
sites on the Flathead Reservation. Such a determination 
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is one of the functions of this proceeding now before the 
Commission. On the other hand, the determination of the 
amount of the assessments to be paid by the licensee for 
any headwater benefits received as contemplated by Sec- 
tion 10(f) of the Federal Power Act is a matter which is 
not germane to the question of annual charges to be paid 
to the Indians. Therefore, it would not be appropriate 
to attempt to take evidence with respect to headwater bene- 
fits as part of this proceeding to amend the license to 
authorize the third unit. 


On June 26, 1959, the interveners in this proceeding 
filed an answer in opposition to Petitioner’s petition to 
reopen the proceeding in which, among other things, it 
was denied that the question of headwater benefits is ma- 
terial to the disposition of The Montana Power Company’s 
application for amendment of its license for Project No. 5 
or of the question of fair Indian rentals to be fixed by this 
Commission pursuant to Section 10(e) of the Federal 
Power Act. 


The Commission finds: 


In the circumstances recited herein, it would not be in 
the public interest that the hearing in this proceeding be 
reopened for further hearing. 


The Commission orders: 


The aforementioned petition filed by The Montana Power 
Company is denied. % 


By the Commission. 


Micuart J. Farre.z, 
Michael J. Farrell, 
Acting Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck, William R. Connole, Arthur Kline 
and John B. Hussey. 


Project No. 5 


In the Matter of 
Tae Montana Power CoMPany 


Order Adopting Initial Decision of Presiding Examiner 
(Issued September 18, 1959) 


On May 14, 1959, the Presiding Examiner issued an 
initial decision in the above-entitled proceeding which 
would amend the license heretofore issued by the Commis- 
sion to The Montana Power Company for the Company’s 
major Project No. 5, the Kerr Hydroelectric development 
located on the Flathead Indian Reservation on the Flat- 
head River in Montana. The Examiner’s Decision would 
authorize the Company to construct, install and maintain 
certain facilities additional to those previously author- 
ized; and would increase the compensation which the Com- 
pany must pay for its use of Flathead Indian lands in con- 
nection with the additional facilities by $50,000 annually. 


Exceptions to the Presiding Examiner’s Decision were 
filed on June 16, 1959, by interveners, the Confederated 
Salish and Kootenai Tribes of the Flathead Reservation, 
Montana and on June 18, 1959, by Applicant, The Montana 
Power Company. These exceptions fall into two groups. 


Consideration of the first group pertaining to evidence 
on record, and consisting of exceptions Nos. 4, 5 and 6 
submitted by The Montana Power Company, reveals that 
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addition of words of clarification and correction of certain 
quoted figures is in order. The following modifications to 
the Presiding Examiner’s Initial Decision are therefore 
appropriate: 


(1) On page 13 of the mimeograph copy, paragraph 
2, line 5, after the word ‘‘production’’ the following 
words are to be added ‘‘of 60,000,000 kwh per month”’, 
and after the word ‘‘factor’’ the following words are 
to be deleted ‘‘and 60,000 horsepower installed’. In 
line 6 of the same paragraph the first word ““eapacity’?’ 
is to be deleted. 


(2) On page 23 at the end of the first paragraph 
after the word ‘‘indicated’’ the following words are 
to be added ‘‘for all three units’’. 
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(3) On page 25, in paragraph 3, line 3, after the 
word ‘‘attributable’’ the following words are to be 
added ‘‘to all three units with a maximum amount of 
about $15,000 attributable’’. 


These modifications do not materially affect any finding 
or conclusion contained in the Presiding Examiner’s Ini- 
tial Decision. 

All other exceptions fall into the second group and are 
argumentative in nature and disagree with specified find- 
ings and conclusions in the Presiding Examiner’s Initial 
Decision. Those findings and conclusions are all accom- 
panied by a review of evidence together with his reasoning 
on such evidence. A consideration of these exceptions and 
the arguments in their support does not reveal any basis 
for modification or rejection of any finding or conclusion 
in the Presiding Examiner’s Initial Decision. Any exten- 
sive reply to these exceptions would only be a reiteration 
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and elaboration of discussions and reasoning already con- 
tained in the initial decision. 
The Montana Power Company also filed a motion of 


oral argument which was denied by an order issued July 
16, 1959. 


Upon consideration of the entire record in this proceed- 
ing, including the evidence adduced, the briefs and excep- 
tions filed, and the Presiding Examiner’s Initial Decision, 
as modified, we find that the said decision should be 
adopted as the decision of the Commission in this case 
and the exceptions thereto should be denied except as 
embodied in the modification. 


The Commission orders: 


(A) The Initial decision of the Presiding Examiner 
issued herein on May 14, 1959, as modified, is hereby 
adopted and such decision shall become effective as the 
decision of the Commission as of the date of issuance of 
this order. 


(B) The exceptions to the said decision by The Montana 
Power Company and the Confederated Salish and Kootenai 
Tribes of the Flathead Indian Reservation, Montana, re- 
ferred to above, are hereby denied, except as recognized 
in the modifications contained in this order. 


(C) The motion filed by The Montana Power Company 
on August 17, 1959, to reconsider our order of July 16, 
1959 denying oral argument is hereby denied. 


By the Commission. 
J. H. Gureme, 
Joseph H. Gutride, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Project No. 5 


In the Matter of 
Tae Montana Power Company 


Errata Notice 
(September 23, 1959) 


Orper Apoptine Inrriat Decision oF Presminc ExamMIneR 
(Issued September 18, 1959) 


On Page 2 in line No. 1 of modification (3) change ‘‘in 
paragraph 3,’’ to read ‘‘in paragraph 5,”’. 
J. H. Gurrive, 
Joseph H. Gutride, 
Secretary. 


* * 


Address all communications 
to the Secretary 


FEDERAL POWER COMMISSION 
WASHINGTON 25 
Project No. 5 
The Montana Power Company 
Oct. 23, 1959 
Joseph A. McElwain, Esq. 
500 Main Street 
Deer Lodge, Montana 


Dear Mr. McElwain: 


The Application for Rehearing (including copies) which 
you recently submitted on behalf of The Montana Power 
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Company, applicant in the above-entitled proceeding, is 
returned herewith as unacceptable for filing. 


The Commission’s decision in this matter is subject, by 
its own terms, to the approval of the Secretary of the 
Interior. Upon such approval, the Commission will issue 
an approved decision for acceptance by The Montana 
Power Company as a further amendment of its license for 
Project No. 5. Until such further and final action by the 
Commission, your application for rehearing is premature. 


By direction of the Commission. 


J. H. Gureme 
Secretary 

Enclosure No, 98246 
OGC 
JEH:art 
10/21/59 
ee: Files (3) 

Each Commissioner 

Secretary 

Examiner Marsh 

Bureau of Power (2) 

Mr. Hayden 

Mr. Eeasley 

OGC 
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Excerpt from Transcript of Reopened Hearing Held 
July 11, 1960 
Presiding Examiner Marsh: 


The Commission’s order of May 19, 1960, reopening the 
hearing, provides that, and I quote: ‘This proceeding is 
reopened for the purpose of affording an opportunity to 
the parties thereto, including Commission’s Staff, to pre- 
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sent such additional evidence as they may deem to be 
material and relative to the issues involved and for the 
purpose of affording the Secretary of the Interior or his 
representative an opportunity to present evidence, docu- 
mentary or otherwise, relative to the recommendation con- 
tained in the Acting Secretary’s letter of March 9, 1960.’’ 
I perhaps might inquire: is there anyone here this 
morning representing the Secretary of the Interior? 


(No response) 


Presiding Examiner: Apparently there is not. 


* * * * * * * 


$829 
Witness William R. Farley 


Cross-Examination 
By Mr. Cragun: 


Q. With respect to this last project, No. 1175, of which 
you spoke, Mr. Farley, what benefits were found to exist 
with regard to the hydroelectric operation? 

Mr. Chase: To which we object on the ground the wit- 
ness’ testimony has demonstrated it lays no foundation 
for the Commission’s determination, and what the chief 
engineer said in a vague memorandum to the Commission 
is totally incompetent, irrelevant and immaterial for prov- 
ing any issue in this case. 

Mr. Cragun: That won’t be true if actually they found 
benefits. I am asking, did they? 

Presiding Examiner: Are you talking about the Com- 
mission now, or the Staff? 

Mr. Cragun: I am asking if anyone determined the 
amount of net benefits in this case. 
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Presiding Examiner: Did the Staff in its study make a 
determination of the net benefits? 
The Witness: Yes, sir. 


By Mr. Cragun: 


Q. What was the net benefit of the project? A. On one 
basis there was a certain value for alternate 
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steam, which was $77,838 per plant. There were two 
plants involved. On using a slightly lower value for the 
alternate steam, it was $51,900, net benefit—$51,900. 

Q. Again, per plant? A. Per each plant, per plant. 

Q. What did the Commission find were appropriate net 
rentals, annual rentals or annual charges? 

Presiding Examiner: You mean what does the order 
show? 

Mr. Cragun: Yes, sir. 

The Witness: It is set forth in findings 5 and 6 of the 
January 15, 1934 order. 


By Mr. Cragun: 


Q. What is the amount, Mr. Farley? A. $32,000 for 
each plant. 

Q. So it is something more than half of the smaller net 
benefit and something less than half of the larger. Is 
that correct? 

Mr. Chase: Objected to as calling for a conclusion of 
the witness. It is a matter of mathematical computation. 

Mr. Cragun: I will withdraw the question. I think we 
are all able to do that arithmetic. I will withdraw the 
question. 

Mr. Chase: I thought so, too, John. 

Presiding Examiner: Let’s hope so. 


By Mr. Cragun: 
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Q. Mr. Farley, what is ‘sharing of net benefits’? What 
does it mean to you as an engineer? 

Mr. Chase: Objected to on the ground no proper founda- 
tion has been laid. 

Presiding Examiner: That objection is overruled. 

The Witness: In a general way, if two parties propose 
to enter on a joint venture and they figure that the venture 
will produce so much income, so much benefits, whatever 
you want to call it, and it costs so much to construct and 
operate the venture, then the net benefits of course are the 
difference between gross income, gross benefits, and the 
costs. 

We have been designating it as the term of ‘‘net bene- 
fits.’” The two parties, having a joint interest, can share 
those benefits. 


By Mr. Cragun: 


Q. Do they share them in any particular ratio? A. Sure, 
they could. 

Q. Does the concept include an equal division or an 
imbalanced division between them? A. It certainly could 
be an equal division. 

Q. In the cases that you have referred to—you told 
us here about Project No. 2056, Project 1290, and Project 
1175—to what extent from your investigation of those cases 
or your personal knowledge was any other method consid- 
ered by the Commission or proposed to the Commis- 
sion than a sharing 


3832 
of net benefits? 

Mr. Chase: Objected to on the ground the witness can’t 
possibly have any knowledge of what other method was 
used by the Commission or what method was used by the 
Commission. 
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Presiding Examiner: You mean, I take it, proposed to 
the Commission, do you? 

Mr. Cragun: I included ‘‘proposed to the Commission”? 
or if he knows what the Commission used. And if they 
set it forth in an order, I want him to specify that. I 
don’t expect him to know what is in the Commission’s mind, 
of course— 

Mr. Chase: He knows most perfectly well none of the 
orders show the method. 

Mr. Cragun: I have examined none of the orders and I 
have no such information. I am asking the man who has 
made a particular investigation of this problem what the 
facts are. 

Presiding Examiner: You can testify with respect to 
what recommendations were made to the Commission. 

The Witness: With respect to the 2056, I know precisely 
what was recommended to the Commission because I did it. 

Presiding Examiner: Were there any others, as I under- 


stand it—any other recommendations? 
Mr. Cragun: That is correct. 


By Mr. Cragun: 


Q. What were the other recommendations? Was it any 
other than the sharing of net benefits method as you have 
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described it? A. My recommendation was that the net 
benefits be shared equally between the Government and 
the licensee. 

Q. And in point of fact, what did the Commission do? 
A. Arithmetically they used the same figure. 

Q. What about the other two cases? Do you know 
whether anyone proposed to the Commission that any other 
basis be used? A. From my review of the two memoranda 
by the chief engineer to the Commission, there was only 
the sharing of the net benefits proposed. 
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Presiding Examiner: In both of those cases? 
The Witness: Both. 


By Mr. Cragun: 

Q. Is there anything which has come under your observa- 
tion in your study of those cases to indicate that the Com- 
mission might have used something different? A. Than 
the sharing of net benefits? 

Q. Yes, sir. A. No, nothing I have encountered in 
the file. 

Q. In each of these cases I believe you have testified, if 
I have understood it correctly—but let me make sure— 
these are Government dams; is that correct? A. That’s 
correct, yes. 

Q. Do I correctly understand that in each situation the 
Government owns the dam structure? 


$834 

A. On the Kanawha River, those three are—well, all four 
of them—are navigation dams, three on the Kanawha River 
and one on the Mississippi. The barrier—and each has 
a lock to get traffic past the dam. The lock, plus the part 
of the dam, the dam itself—owned by the Government— 
plus the powerhouse, form the barrier across the river, the 
powerhouse being owned by the licensee and the dam and 
the lock being owned by the Federal Government. 

Q. The water was impounded by the Federal Govern- 
ment, and you might say, then, that it owned the site where 
this power was licensed. Is that correct? 

Mr. Chase: Objected to as calling for a conclusion of 
the witness. 

Presiding Examiner: I don’t understand exactly how this 
witness would be able to testify as to the title to the 
property. 

Is that what you mean? 

Mr. Cragun: It has already been brought out, without 
objection, that these are Government dams. I was merely 
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trying to find out what his understanding was as to what 
Government dams means. 

Mr. Chase: That is the reward of not objecting con- 
stantly, Mr. Examiner. 

Presiding Examiner: Is it your understanding that the 
Government did own these projects? 


3835 
The Witness: They built the dams, sure. 


By Mr. Cragun: 

Q. And the power companies paid annual charges to the 
United States as owner. Is that correct? A. Yes. 

Q. What actual use did they make of the Government 
dam in developing power at the site? A. The dam and 
the powerhouse created the head of the site, and the flow 
of the water, the amount of water flowing in the river and 
the head is what creates power. 

Q. I believe in Project 1290, the first—no, the first one 
you testified to was 2056, I see. In that case, in which 
you had personal knowledge, the applicant actually had to 
give up or contribute a dam to the new enterprise. Is that 
not correct? A. No. The applicant had a project in the 
river for a good many years. It included a powerhouse 
and a dam across the river forming the barrier across 
the river. 

When the Government undertook the navigation dam, 
it located the Government dam on the part owned by the 
Government, plus the lock, at a different site, necessitating 
the removal of the power company’s old dam, or at least 
the breaching of it. 

When completed, the new complete project consisted of 
the lock and the dam owned by the Government, and the 
powerhouse 

3836 
owned by the licensee, the three forming the barrier across 


the river. 
* * * * * * * * s s 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 
Mar. 9, 1960 
Dear Mr. Kuykendall: 


We have your letter of September 28, 1959, acknowl- 
edged on October 5, 1959, submitting the order adopting 
the initial decision of the Presiding Examiner on License 
Project No. 5, the Kerr hydroelectric development, located 
on the Flathead Indian Reservation in Montana. 


In this order the Commission found that an additional 
payment of $50,000 a year is a reasonable annual charge 
payable to the Confederated Salish and Kootenai Tribes 
of the Flathead Reservation, Montana, for the use of the 


third unit installed by the Montana Power Company at 
the Kerr hydroelectric development. You requested this 
Department to review and approve this amount. 


Acts relating to the Flathead Indian Reservation in- 
clude Public Law 100, 70th Congress, which provides au- 
thorization for the Federal Power Commission to issue li- 
censes for the development of power sites on the Flathead 
Reservation under terms satisfactory to the Secretary of 
the Interior. Section 10(e) of the Federal Power Act also 
provides that when a license is issued involving the use of 
tribal lands embraced within Indian reservations the Com- 
mission shall, subject to the approval of the Seerctary of 
the Interior, fix a reasonable annual charge for the use 
thereof. 


The additional rental payment of $50,000 to the Con- 
federated Tribes by the Montana Power Company result- 
ing from the installation of the third generating unit in its 


111 


(3893) 


license Project No. 5 has been reviewed by this Depart- 
ment. It is noted that the Federal Power Commission 
staff averaged the results of two methods it considered ac- 
ceptable in determining adequate compensation. The 
methods used by your staff were the Pelton Formula and 
the Sharing of the Net Benefits method. The $50,000 
amount allowed by the Commission is somewhat less than 
the result of averaging these two methods. 


It is the opinion of this Department that the most rea- 
sonable method for determining the rental due the Con- 
federated Tribes for the third unit is obtained by using 
only the method designated as Sharing the Net Benefits. 
This method is commonly used in the electric power in- 
dustry. We concur with the conclusions of the Federal 
Power Commission staff in regard to this method and be- 
lieve that the amount $63,375 per annum should be al- 
lowed. 
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The payment annually of the $63,375, with interest, is 
satisfactory to me and would meet the requirements of 
Public Law 100, 70th Congress (Act of March 7, 1928, 
45 Stat. 200, 212). This amount also is in accord with 
the requirements of Tribal Resolution No. 1062, dated No- 
vember 3, 1959, and satisfies the requirements of section 
10(e) of the Federal Power Act, as amended. 


Sincerely yours, 
(sgd.) Eumer F. Bennerr 
Acting Secretary of the Interior 


Hon. Jerome K. KuyKenpanu 
Chairman 
Federal Power Commission 
Washington 25, D. C. 
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Exhibit No. 65 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 


July 1, 1960 
Dear Mr. Kuykendall: 


We have received a copy of an order issued May 19, 1960 
by your Commission, reopening the hearing in the matter 
of the application of the Montana Power Company to amend 
Federal Power License No. 5 known as the Kerr Project on 
the Flathead Indian Reservation in Montana, to authorize 
under existing law the installation and operation of the 
third power unit at the Kerr Project. This third unit has 
been in operation since December 1954 without a license 


authorizing such installation and operation. 


With your letter of September 28, 1959, you submitted 
an order adopting the initial decision of the presiding 
examiner before whom the hearing had been held on the 
application of the Montana Power Company, and you re- 
quested this Department, as required by law and the tenta- 
tive decision of the Examiner, to advise you whether the 
additional rental for the third power unit at the Kerr Dam, 
as therein dealt with, was satisfactory to the Secretary of 
the Interior. 


The Confederated Salish and Kootenai Tribes of the 
Flathead Reservation had petitioned for intervention in 
the pending proceedings before your Commission and such 
petition was granted. This Department, however, took no 
part in the proceedings as P.L. 100, 70th Congress (Act 
of March 7, 1928, 45 Stat. 200, 212) vested in the Secretary 
of the Interior the right to determine whether the sum, in 
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this instance $50,000 per annum, plus interest, as provided 
in the findings of the Examiner, was satisfactory to the 
Secretary of the Interior. 


On March 9, 1960, the Acting Secretary of the Interior 
advised you that: 


“The payment annually of $63,375, with interest, is 
satisfactory to me and would meet the requirements of 
P.L. 100, 70th Congress (Act of March 7, 1928, 45 Stat. 
200, 212). This amount also is in accord with the re- 
quirements of Tribal Resolution No. 1062 dated Novem- 
ber 3, 1959, and satisfies the requirements of Section 
10(e) of the Federal Power Act, as amended.”’ 


In view of the authority vested in the Secretary of the 
Interior by the Congress of the United States, and the 
action taken pursuant thereto advising that the additional 
sum, as previously set forth, 


3896 
of $63,375 per annum for the third unit, would be satisfac- 
tory to the Secretary of the Interior, there appears to be no 
further action to be taken at this time by the Secretary of 
the Interior. Thank you for informing us of the present 
status of the matter. 


Sincerely yours, 


Emer F. Bernerr 
Under Secretary of the Interior 


3935 
Exhibit No. 71 


WILKINSON, CRAGUN & BARKER 
LAW OFFICES 


November 5, 1959 


The Honorable 
The Secretary of the Interior 
Washington 25, D. C. 


Re: Flathead Indians—Kerr Dam Third Unit 


My dear Mr. Secretary: 


This has further reference to Secretary Ernst’s letter to 
me of October 5, 1959, respecting an application of the 
Montana Power Company for an amendment of its license, 
Project No. 5, Montana, from the Federal Power Commis- 
sion, The Federal Power Commission had asked your 
views and approval of its order providing, among other 
things, for a license for the presently unlicensed third 
unit at Kerr Dam on condition that there be paid to the 
Confederated Salish and Kootenai Tribes the sum of 
$50,000 per annum as annual charges, together with inter- 
est on back annual charges during the time the unit has 
been operating without a license. You requested that we 
present to the Flathead Tribal Council for its considera- 
tion and action the question of its approval of the annual 
charges pursuant to Sec. 10(e) of the Federal Power Act. 


The matter was presented to the Tribal Council; and 
I am today in receipt of the following telegram respecting 
the action of the Tribal Council—which in brief approves 
such annual charge, not less than that found by the Fed- 
eral Power Commission, as you shall determine to be rea- 
sonable in the light of all the facts and circumstances and 
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particularly considering the facilities available to you for 
determining a proper charge. 


The telegram expressing approval is as follows: 


3936 
The Secretary of the Interior November 5, 1959 


as 
“RESOLUTION NO 1062 APPROVED BY FLATHEAD TRIBAL 
COUNCIL BY A VOTE OF 8 FOR NONE OPPOSED ON NOVEMBER 
3 1955 FIXING RENTAL ON THIRD UNIT KERR DAM.”’ 
I have had copies of the resolution itself conformed 
and enclose them herewith. 


Very sincerely yours, 
Wrxrxson, Cracun & Barker 


Joun W. Cracun 
By: John W. Cragun 


: Chairman, 
Federal Power Commission 
Commissioner of Indian Affairs 
Area Director, Billings 
Superintendent, Flathead Agency 
Tribal Council of Confederated 
Salish and Kootenai Tribes of 
the Flathead Reservation, Montana 
Montana Power Company 


3937 
Resotution No. 1062 


Be It Resolved By the Council of the Confederated 
Salish and Kootenai Tribes That, respecting approval of 
annual charges for the exploitation for power purposes of 
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tribal lands as a result of the installation of the third 
generating unit at Kerr Dam, referred for the considera- 
tion of the Confederated Tribes by the Secretary of the 
Interior in a letter to our tribal attorneys dated October 
5, 1959, pursuant to Section 10(e) of the Federal Power 
Act, the Confederated Tribes hereby respond to the 
Secretary of the Interior as follows: 


1. The Council has considered the following: 


(a) That the Order of the Federal Power Commission 
issued September 18, 1959, amending License No. 5 of 
Montana Power Company for the Kerr Dam Project to 
permit installation of the third unit and associated works, 
provides for annual charges payable to the Tribes (with 
4% interest on past charges) at the rate of $50,000 per 
year; but that this is subject to the approval of the 
Secretary of the Interior. 


(b) That in the view of our tribal attorneys, the only 
proper evidence which could be considered in fixing the 
rentals for the third unit placed that figure at a minimum 
of $80,000 and maximum of $368,000, and that on the whole 
evidence they felt that an annual rental of $250,000 was 
reasonable. 


(c) That the Confederated Tribes and Montana Power 
Company entered into a proposed settlement, subject 
among other things to the approval of the Secretary of the 
Interior (which approval was never granted), calling for 
$50,000 per year as a settlement of the third-unit contro- 
versy, which settlement, merely proposed and never consum- 
mated, may have influenced the Presiding Examiner and the 
Federal Power Commission to fix rentals at that figure; but 
that the settlement was agreed upon not because the amount 
was fair, but because of contentions of Montana Power 
Company that the Confederated Tribes were entitled to no 
payment whatever—an issue which has now been resolved 


117 


(3937) 


against the contentions of Montana Power Company and 
which therefore no longer justifies a great discount from 
what otherwise would be reasonable annual charges; and 
that even the settlement, which was never carried through, 
provided that pending its approval the case should proceed 
as if no settlement had been agreed upon. 


3938 


(d)That there are statements in the report of the Presid- 
ing Examiner at the Federal Power Commission, whose 
report was confirmed by the order of the Commission 
September 18, 1959, respecting the extent of ownership of 
the Tribes in their power site or in the entire Project 5 
which may be prejudicial in the future if permitted to go 
unchallenged now. 

(e) That on May 19, 1959, the Confederated Tribes filed 


with the Federal Power Commission a petition for the 
recalculation of Indian Rentals for the Project 5 site, pur- 


suant to Sec. 10(e) of the Federal Power Act, as amended, 
to cover the period commencing May 20, 1959, and ending 
May 19, 1969, there having been no determination as yet 
whether such recaleulation will include the entire develop- 
ment operated at Kerr Dam in May, 1959, including the 
third unit, or will include only so much of the development 
as was actually licensed on May 20, 1959. 


(f) That the Secretary of the Interior acts for the United 
States as trustee or fiduciary for the Confederated Tribes, 
and as such has kept abreast of negotiations, hearings and 
briefs participated in by the Confederated Tribes and the 
licensee, through officials of the Bureau of Indian Affairs 
and the Solicitor’s Office. 


(g) That the Secretary of the Interior has within the 
Department over which he presides several organizations 
skilled in the development, ownership, management, valua- 
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tion and appraisal of hydroelectric projects, with facilities 
far beyond the resources of the Confederated Tribes for 
the determination of the reasonableness of the rentals 
proposed by the Federal Power Commission, but that thus 
far the Confederated Tribes have not had the benefit of 
the expert assistance thus available for determining the 
adequacy of the rentals, and that such a review might 
well demonstrate that the rentals found are inadequate. 


2. As a result of the matters considered, the Confed- 
erated Tribes request a full study and consideration of 
the problem of reasonable rentals by the Secretary of the 
Interior, on behalf of the United States as trustee for the 
Confederated Tribes. 


3. Subject to the conditions set forth later in this para- 
graph, the Confederated Tribes approve as a reasonable 
annual charge for the third unit such sum as may be deter- 
mined by the Seeretary of the Interior not less than the 
amount found in the order of the Federal Power Commis- 
sion of September 18, 1959, as annual charges which pur- 
suant to 
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the Act of March 7, 1928, 45 Stat. 200, 212-213, as amended, 
are satisfactory, or, if the Secretary have jurisdiction 
thereunder, are reasonable under the provisions of the 
Federal Power Act, Sec. 10(e), as amended. The condi- 
tions to this approval are as follows: 


(a) That nothing in this approval shall be considered as 
a concurrence by the Confederated Tribes in matters con- 
sidered in the Federal Power Commission whereby the 
‘‘public’’? was considered to have some interest in, or en- 
titled to some share of, the exploitable values of the tribal 
power site, or that the Tribes own only onc-half of the 
power site or the power project, or that both factors may 
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properly be taken into account in determining reasonable 
charges payable to the Tribes. 


(b) Nothing in this approval shall be considered as a 
concurrence by the Tribes in any contention which may 
hereafter be made that rentals hereby approved for the 
third unit, as well as the entire balance of the project, 
should not be recalculated on and after May 20, 1959, pur- 
suant to petition heretofore filed with the Federal Power 
Commission by the Confederated Tribes. 


The foregoing resolution was adopted pursuant to the 
authority of Article VI, Sec. 1 (a), (d), and (f), of the 
Constitution, Sec. 10(e) of the Federal Power Act (16 
U.S.C. Sec. 803), and Par. 5(b)(3) of the Corporate 
Charter of the Confederated Salish and Kootenai Tribes, 
Flathead Reservation, by the Tribal Council at a meeting 
November 3, 1959, at which 8 members were present, and at 
which 8 members voted in favor of the resolution, 0 
opposed, 0 not voting. 


/s/ Wauter W. McDona.p 
Chairman 


/s/ Rosert A. McCrea 
Secretary-Treasurer 


The foregoing resolution is 
approved for transmission to 
the Secretary of the Interior: 
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July 28, 1960 


Re: Project No. 5 

Mr. Sam B. Chase 

The Montana Power Company 
Electric Building 

Butte, Montana 


Dear Mr. Chase: 


Your telegram of July 8, 1960 requests that there be 
made available a staff study and report recommending 
payments to be made by The Montana Power Company to 
the United States under Section 10(f) of the Federal 
Power Act for power benefits to the Kerr project from 
Hungry Horse storage reservoir. 


The studies referred to have not been completed. How- 


ever, in accordance with present practice, when such studies 
are completed and recommendations are made, The Mon- 
tana Power Company will be served with a copy of the 
staff report. 


Very truly yours, 


/8/ Micwaru J. Fare, 
Acting Secretary. 
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$956 
Project No. 5 
100-2 COR&E9 
The Montana Power Company 
Sep 28 1960 


Honorable Fred A. Seaton 
Secretary of the Interior 
Washington 25, D. C. 


Dear Mr. Secretary: 


There is enclosed a copy of an order of the Federal 
Power Commission adopting the Initial Decision of the 
Presiding Examiner, copy of which is also enclosed, fol- 
lowing a public hearing on the application of The Montana 
Power Company to amend its license for the Kerr hydro- 
electric development, designated as Project No. 5, authoriz- 
ing the construction and operation of a third generating 


unit. The project is located on the Flathead River in 
Montana. 


Under Acts Relating to Flathead Indian Reservation, 
Public Law No. 100, 70th Congress, it is provided that the 
Federal Power Commission is authorized in accordance 
with the Federal Water Power Act, now the Federal Power 
Act, to issue permits or licenses for the development of 
power sites on the Flathead Reservation, ‘‘upon terms 
satisfactory to the Secretary of the Interior’’. 


Section 10 (e) of the Federal Power Act also provides 
that when a license is issued involving the use of tribal 
lands embraced within Indian reservations, the Commission 
shall, subject to the approval of the Secretary of the In- 
terior, fix a reasonable annual charge for the use thereof. 


The Commission has found that an additional payment 
of $50,000 a year is a reasonable annual charge payable 
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to the Confederated Salish and Kootenai Tribes of the 
Flathead Reservation for the use of the third unit installed 
at the Kerr hydroelectric development, in accordance with 
the order contained in the Examiner’s decision. 


It is also to be noted that, in compliance with the above- 
cited statutes the Commission’s decision is conditioned on 
the approval of the Secretary of the Interior. Accordingly, 
this matter is submitted to you for your review and 
approval. 

Sincerely yours, 


JEROME F’. KuyKENDALL 
Chairman 


Enclosure No. 105122 


Copy to: 
The Montana Power Company 9/23/59 
John W. Cragun, 744 Jackson Place, N. W. 
Washington, D. C. 


3966 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck, William R. Connole and Arthur 
Kline. 

Project No. 5 


Tue Montana Power Company 


Order Reopening Hearing 
(Issued May 19, 1960) 


By our order issued September 18, 1959, following a 
public hearing, we further amended The Montana Power 
Company’s license for Project No. 5, known as the Kerr 
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Project located on the Flathead Indian Reservation on the 
Flathead River, Montana, to authorize the construction 
and maintenance of certain additional facilities, and in our 
order we made a determination of the additional compensa- 
tion which the Company must pay for its use of Flathead 
Indian lands in connection with the additional facilities in 
the amount of $50,000 annually. 


Thereafter, by letter dated March 9, 1960, the Acting 
Secretary of the Interior advised that ‘‘The additional 
rental payment of $50,000 to the Confederated Tribes’’ by 
the Company resulting from the installation of third gen- 
erating unit in its license for Project No. 5 had been re- 
viewed by that Department, and that it was the opinion 
of that Department ‘‘that the most reasonable method for 
determining the rental due the Confederated Tribes for 
the third unit is obtained by using only the method desig- 
nated as Sharing the Net Benefits’. ‘This method’’, 
stated the Acting Secretary ‘‘is commonly used in the elec- 
tric power industry,’’ and he concluded by saying: 


‘We concur with the conclusions of the Federal Power 
Commission staff in regard to this method and believe 
that the amount of $63,375 per annum should be al- 
lowed. 


‘‘The payment annually of the $63,375, with interest, 
is satisfactory to me and would meet the requirements 
of Public Law 100, 70th Congress (Act of March 7, 
1928, 45 Stat. 200, 212). This amount also is in accord 
with the requirements of Tribal Resolution No. 1062, 
dated November 3, 1959, and satisfies the requirements 
of Section 10(e) of the Federal Power Act, as 
amended.’’ 


On September 9, 1958, during a recess of the public hear- 
ing in this matter, the Company and the Confederated 
Tribes entered into an ‘‘Agreement of Settlement’? which 
provided for a $50,000 annual increase to the Confederated 
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Tribes, contingent upon our issuance of a new 50-year 
license for the entire Kerr Project No. 5. The agreement 
was subject to the approval of the Secretary of the Interior 
‘to the extent required by law.’’ Attached 
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to the agreement is a Resolution of the governing body 
of the Confederated Tribes, adopted on September 11, 
1958, approving and confirming the agreement. We re- 
jected the application for a new license pending our dis- 
position of the Company’s application for amendment of 
its license for Project No. 5 involved herein, but under the 
procedure fixed by this order, consideration may be given 
to placing these documents in evidence. 


The Commission finds: 


In order to aid the Commission in making a final deter- 
mination in this matter, it is necessary and appropriate 
that the proceeding be reopened as hereinafter provided. 


The Commission orders: 


(A) This proceeding is reopened for the purpose of af- 
fording an opportunity to the parties thereto, including 
Commission staff, to present such additional evidence as 
they may deem to be material and relative to the issues 
involved, and for the purpose of affording the Secretary of 
the Interior, or his representative, an opportunity to pre- 
sent evidence, documentary or otherwise relative to the 
recommendation contained in the Acting Secretary’s letter 
of March 9, 1960. 


(B) Pursuant to the authority contained in and subject 
to the jurisdiction conferred upon it by the Federal Power 
Act, particularly Sections 6, 10(e) and 308 thereof, and 
the Commission’s Rules of Practice and Procedure, the 
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reopened hearing shall be held on May 31, 1960, commenc- 
ing at 10:00 am. (EDST) at the Commission’s hearing 
room, General Accounting Office Building, 441 G Street, 
N. W., Washington 25, D. C., for the purposes set forth in 
paragraph (A) above. 
By the Commission. 

J. H. Gurrme, 

Joseph H. Gutride, 

Secretary. 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Project No. 5 


In the Matter of 
Tue Monrana Power Company 


Application for Issuance of Subpoena 


Comes now the Applicant, The Montana Power Com- 
pany, and pursuant to Section 1.23 of the Federal Power 
Commission’s Rules of Practice and Procedure, files this 
application for the issuance of a subpoena by Presiding 
Officer, Edward B. Marsh, to require the appearance and 
testimony of Francis L. Adams, Chief, Bureau of Power, 
and Frank L. Weaver, Chief, Division of River Basins, 
Bureau of Power of the Federal Power Commission, at a 
hearing in the above-entitled matter set for July 11, 1960 
at 10 a.m. 


In support of this application for an issuance of the 
subpoena, Applicant respectfully shows the following: 


1. On May 19, 1960, the Commission issued an order in 
the above proceedings reopening the said hearing for the 
purpose of affording an opportunity to the parties thereto, 
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including the Commission’s Staff, to present such addi- 
tional evidence as they may decm material and relative to 
the issues involved. 


2. That in a former decision the Examiner found as fol- 
lows: 


“Tt is clear that had any amounts been included in 
the cost of production from the third unit and the 
Kerr project for headwater benefits in the compari- 
son between such costs and the cost of power from 
alternative sources, the net benefits 
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which have been here found available as the basis 
for additional rental purposes would not have been 
so great as they were found to be. It is equally clear 
that if an amount of $150,000 were added to produc- 
tion costs at the Kerr plant, no additional benefits 
could be said to accrue by reason of the use of Hungry 
Horse water.’’ 


“¢” |. There is no evidence in this record upon which 
a ‘finding could be made as to such headwater benefit 
charges “and there is no basis for an inference as to 
what, if any, such charges may ultimately be deter- 
mined as appropriate. Consequently, the conclusion 
reached herein with respect to additional Indian ren- 
tals fails to take into account any such additional 
charges.’’ 

3. Applicant is advised that a Staff study and report 
has been completed in Docket No. E-6384, recommending 
certain payments under Section 10(f) of the Federal 
Power Act by The Montana Power Company to the United 
States for the use of Hungry Horse Reservoir storage dur- 
ing a part of the years involved in this proceeding. Such 
testimony was not available at the original hearing. The 
two persons for which the subpoena herein is sought are 
the persons responsible for such report and have the 
knowledge and information upon the latest status thereof. 
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4. It is necessary for a proper determination of this 
controversy that all such evidence with respect to pay- 
ments by Applicant for such Hungry Horse releases be 
considered in determining what, if any, reasonable annual 
charge is due interveners because of the proposed amend- 
ment. 


Wherefore, in view of the premises aforesaid, Applicant 
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herein requests that the Presiding Officer issue a subpoena 
requiring the appearance of Francis L. Adams and Frank 
L. Weaver to give testimony in this matter on July 11, 
1960 at the hour of ten o’clock, am., Eastern Daylight 
Time, at the Commission’s Hearing Room, General Ac- 
counting Office Building, 441 G Street, N. W., Washing- 
ton 25, D. C. 
Respectfully submitted, 


Joserx A. McEiwary 
Attorney for Applicant, The 
Montana Power Company 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Project No. 5 


Tse Montana Power Company 


Presiding Examiner’s Ruling on Application for Issuance of 
ubpoena 


(July 7, 1960) 


The Applicant herein, The Montana Power Company, 
has filed an application seeking the issuance by the Presid- 
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ing Examiner of a subpoena to require the appearance of 
Francis L, Adams, Chief, Bureau of Power, and Frank L, 
Weaver, Chief, Division of River Basins, Bureau of Power 
of the Federal Power Commission, to testify concerning a 
study and report purportedly made by the Staff of the 
Federal Power Commission under the direction and super- 
vision of the persons whose attendance and testimony is 
sought. A memorandum opposing the request has been 
filed by Staff counsel. 


Consistently with the proper discharge of its functions 
under the Federal Power Act, the Commission has pre- 
seribed rules relating to the maintenance, preservation 
and perpetuation of its files and records. Section 1.36(¢) 
of its Rules of Practice and Procedure makes a distinction 
between its public files and records, which are available for 
public reference, and those which are not. The documents 
to which the Applicant refers are either the former and 
available, in the public files, for the Applicant’s inspection, 
or they are the latter which are not to be made public 
without authorization of the Commission. The rules pre- 
seribe the procedure by which such authorization may be 
sought. To require the persons named in the application 
to appear and testify as to the content of, or otherwise 
concerning, those documents would be tantamount to the 
usurpation by the Presiding Examiner of the authority 
specifically retained by the Commission. 


The application is, therefore, denied. 


Epwarp B. Marsx 
Edward B. Marsh 
Presiding Examiner 
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Excerpt from Brief of Montana Power Co. on Re-Opened 
Hearing, Project No. 5 


September 19, 1960 


* * * * * * ° * * 


The government investment in dam, reservoir and 
flowage rights in each of those projects are as follows: 
(Corps of Army Engineers Report, 1956, Vol. 2, Pages 
1075, 1244) : 


Project Government Investment 


London $ 3,269,828.00 
Marmet $ 3,565,947.00 
Winfield $ 6,340,076.00 
St. Anthony $18,576,900.00 


At the Kerr project, the tribes have no investment in 
facilities. They own only 20% of the total project lands. 
The applicant’s investment in dam, reservoir and lands 
other than Indian lands amounts to $7,464,472.71. 


4083 
WESTERN UNION 
TELEGRAM 
1960 OCT 18 PM 11 04 

LLD543 CTAS18 
PRB256 PR SKA646 LONG NL PD FAX SPOKANE WASH 18 
HONORABLE E B MARSH, CHIEF EXAMINER 

FEDERAL POWER COMMISSION WASHDC 
THE MONTANA POWER COMPANY, APPLICANT IN THE PENDING 
PROCEEDING IN PROJECT NO, 5, WAS SERVED ON OCTOBER 17, 1960 
WITH A COPY OF THE PROPOSED REPORT ON INVESTIGATION OF 
HEADWATER BENEFITS, COLUMBIA RIVER BASIN, 1949 THROUGH 
1956, PREPARED BY THE BUREAU OF POWER AND BEARING DATE 
SEPTEMBER 1960. THAT REPORT RECOMMENDS PAYMENTS TO BE 
MADE BY APPLICANT TO THE UNITED STATES FOR THE YEARS 
1955 AND 1956 TOTALING $232,655. 

APPLICANT MOVES THAT IN ACCORDANCE WITH THE STATE- 
MENTS OF THE EXAMINER AT PAGES 917 AND 918 OF THE TRAN: 
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SCRIPT THE RECORD IN THIS PROCEEDING BE REOPENED FOR 
THE PURPOSE OF INCLUDING IN IT THE PROPOSED REPORT AS 
ADDITIONAL EVIDENCE OF THE AMOUNT AND MAGNITUDE OF 
THE HEADWATER BENEFIT PAYMENTS WHICH APPLICANT 
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WILL HAVE TO PAY, AND IN SUPPORT OF APPLICANT’S ARGU- 
MENT THAT IT IS NOT POSSIBLE TO DETERMINE ANY AMOUNT 
OF ANNUAL RENTALS TO BE PAID TO THE TRIBES FOR THE 
THIRD UNIT BASED ON THE SHARING OF NET BENEFITS METHOD 
OR ANY OTHER METHOD WITHOUT TAKING INTO CONSIDERATION 
HEADWATER BENEFIT PAYMENTS. 


THIS MOTION IS MADE ON THE GROUND THAT THE PROPOSED 
REPORT IS NOW A PUBLIC FILE OR RECORD AS DEFINED IN RULE 
136(C) OF THE COMMISSION’S RULES OF PRACTICE AND PROCE- 
DURE AND ON THE FURTHER GROUND THAT IT HAS BEEN MADE 
AVAILABLE TO APPLICANT FOR PUBLIC REFERENCE BY THE 
COMMISSION AS PROVIDED IN RULE 136(E) THEREOF AS EVI- 
DENCED BY THE LETTER OF THE SECRETARY TO APPLICANT 
ENCLOSING THE PROPOSED REPORT. 


APPLICANT FURTHER REQUESTS THAT IT BE ALLOWED UNTIL 
OCTOBER 31, 1960 IN WHICH TO FILE A SUPPLEMENTAL MEMO- 
RANDUM BASED ON 
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SAID PROPOSED REPORT 
JOSEPH A MCELWAIN COUNSEL FOR APPLICANT 
5 17 1960 1949 1956 1960 1955 1956 $232,655 917 918 136(C) 136(E) 31 1960. 


* * * * * * * * * * 


(4101) 
4101 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Decision 
Project No. 5 


Tse Montana Power Company 
Upon Onver Reorpenrne Hearne 


(Issued November 3, 1960) 
APPEARANCES 


For The Montana Power Company 
Sam B. Cuasz, JosepH A. McEiwarn, Jonn C. Hauck 


For the Confederated Salish and Kootenai Tribes of the 
Flathead Reservation, Montana 
Joun W. Cracun, Cuartes Moran Goerz 


For the Staff of the Federal Power Commission 
Lzonarp D. Eestexy, Joun S. Evenert, Jz., Joseru E. 
Haypen 


Mars, Presmrne Examiner: This proceeding is upon 
the application of The Montana Power Company (Appli- 
eant or Licensee) for amendment to its license authorizing 
the construction, installation and operation at Licensee’s 
Kerr hydroelectric development of certain facilities in ad- 
dition to those previously authorized. Pursuant to the 
order of this Commission issued on April 17, 1958, the 
matter came on for hearing and was heard with the uuder- 
signed presiding. The two basic issues there for determi- 
nation were: 
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1. Whether, pursuant to its authority set out in Sec- 
tion 4(e) of the Federal Power Act, the Commission 
should authorize the additional construction, instal- 
lation and operation of a third generating unit at 
Project No. 5 located on Flathead Lake and the 
Flathead River in the State of Montana, author- 
ization for which was sought herein, and, if $0, 


. What, if any, additional annual compensation 
should be paid by the Licensee to the Confederated 
Salish and Kootenai Tribes of the Flathead Reser- 
vation (Indian Tribes) because of the installation 
and operation of such additional facilities. 


The record made in the hearing on those issues con- 
sisted of some 800 pages of testimony and nearly 80 docu- 
ments. Following the hearing, extensive and thorough 
briefs were filed by all of the participants. Thereafter, 
the Presiding Examiner in accordance with the provisions 
of the Administrative Procedure Act filed his initial de- 
cision in which he found, to state it quite briefly, that the 
Commission should authorize the construction, installation 
and operation for which authorization was sought, that ad- 
ditional annual compensation should be paid by the Licensee 
to the Indian Tribes and that $50,000 a year would be the 
reasonable annual compensation which should be paid by 
the Licensee to the Indian Tribes because of such installa- 
tion and operation. 


The evidence put into the record on the aspect of the 
issues relating to reasonable, additional annual compensa- 
tion revealed at least five methods for arriving at such an 
additional amount. The characterization of each such 
method and the amount arrived at by the Staff by the use 
thereof was as follows: 


133 


(4102) 
Method Amount 


Sharing of Net Benefits..______. . $ 63,375 
Pelton Formula —___.. s 

Increased Energy ... 

Scattergood 


aS - $235,491 
Average —....-.------------------.  $ 47,098 


Under the Sharing of Net Benefits Method, which in a 
footnote in its brief the Staff asserted was ‘‘a method 
commonly used in the power industry’’,’ the power values 
of a hydroelectric site are predicated upon 
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the theory that the site under consideration permits the 
construction of such a plant which can produce power at 
a lower cost than power can be produced from some other 
available source at the time when such power is needed. 
The Licensee contended that if it were used properly ap- 
plied this method should be based on a comparison of the 
cost of producing power at the Kerr third unit with com- 
parable cost at the next most economical source, but that 
in this instance the Staff did not make this comparison. 
By contrast, using the same method but applying it in a 
manner thought proper by the Applicant, the latter arrived 
at a figure of only $18,360. The Tribes contended that the 
actual saving in annual cost of the third unit at Kerr over 
“the next most feasible means of meeting Applicant’s needs 
was $501,000.”’ 


The Pelton Formula was described as a method to de- 
termine the reasonable annual rentals for the use of an 
Indian power site where the Indians are the owners of 


1 But actual testimony in support of which statement had not been adduced. 


134 


(4103) 


about one-half of such site. The evidence showed that this 
formula is one which had been approved by the Indians, 
the Licensee in this proceeding, the Secretary of the In- 
terior and the Federal Power Commission in Project No. 
2030 in Oregon. All three of the participants in this hear- 
ing used the Pelton Formula in making their calculations. 
Here again, however, there was not complete agreement as 
to the manner in which the formula should be applied. In 
arriving at the amount set out above the Staff applied 
the formula to the third unit. The Applicant would have 
applied it to the entire project and would then have de- 
ducted from the amount arrived at the annual payments 
already being made by the Licensee herein to the Indian 
Tribes for the use of the site. Applied properly, as the 
Licensee saw it, the Pelton Formula would have produced 
a maximum payment of $14,889.63. As the Tribes applied 
it the indicated additional annual rental of the third unit 
would be $204,366. 


A witness for the Tribes expressed the view that based 
on present and proposed Bonneville Power Authority rates 
the tribal rental value of the third unit would be from 
$64,430 to $128,860 and that as between a willing seller and 
willing buyer the rental should be $90,000 per annum. 
Another witness for the Tribes expressed the opinion that 
the fair rental value to the Indians for the third unit was 
$80,000 a year. 


The foregoing specification of amounts which were un- 
der consideration in arriving at a fair and reasonable ad- 
ditional annual rental is not to be taken as complete but 
rather to indicate the diversity of the amounts suggested 
and contended for by the participants. 


On the theory that of the five methods enumerated in 
the tabulation set out above only the Sharing of Net Bene- 
fits Method and the Pelton Formula were fundamentally 
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acceptable to the interested parties, the Staff averaged the 
amounts at which it had arrived by the use of those two 
methods. Thus, the Staff found the reasonable additional 
annual compensation due the Indian Tribes by reason of 
the installation of the third generating unit to be $53,000. 
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Upon consideration of the evidence of record and the 
briefs filed, and further upon consideration of the methods 
discussed and proposed and the diverse use and applica- 
tion of such methods as disclosed by the record, the Pre- 
siding Examiner found and concluded that the reasonable 
additional annual compensation due to the Indian Tribes 
for the additional use of the tribal power site lands by 
reason of the third Kerr generating unit was $50,000. On 
September 18, 1959, after having given consideration to 
the exceptions filed by the Confederated Salish and Koo- 
tenai Tribes and the Licensee herein, the Commission issued 


an order adopting (with modifications not here relevant) 
the initial decision theretofore issued by the Presiding 
Examiner. 


On September 28, 1959, this Commission transmitted to 
the Secretary of the Interior a copy of its order of Septem- 
ber 18, 1959, together with a copy of the initial decision. 
In the letter of transmittal it was said that: 


‘‘The Commission has found that an additional pay- 
ment of $50,000 a year is a reasonable annual charge 
payable to the Confederated Salish and Kootenai 
Tribes of the Flathead Reservation for the use of 
the Third Unit installed at the Kerr hydroelectric 
development, in accordance with the order contained 
in the Examiner’s decision. 


“It is also to be noted that, in compliance with the 
above-cited statutes the Commission’s decision is con- 
ditioned on the approval of the Secretary of the In- 
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terior. Accordingly, this matter is submitted to you 
for your review and approval.’’ 


Thereafter petitions secking a rehearing were filed by 
the Licensee and the Indian Tribes. Those petitions were 
returned by the Secretary of the Commission as premature. 


On March 11, 1960, there was received by this Commis- 
sion a letter dated March 9, 1960, from the Acting Secre- 
tary of the Interior in reply to this Commission’s letter 
of September 28, 1959, in which it was stated that: 


“It is the opinion of this Department that the most 
reasonable method for determining the rental due the 
Confederated Tribes for the third unit is obtained by 
using only the method designated as Sharing the Net 
Benefits. This method is commonly used in the elec- 
tric power industry. We concur with the conclusions 
of the Federal Power Commission Staff in regard to 
this method and believe that the amount $63,375 per 
annum should be allowed. 


“‘The payment annually of the $63,375, with interest, 
is satisfactory to me and would meet the requirements 
of Public Law 100, 70th Congress (Act of March ie 
1928, 45 Stat. 200, 212). This 
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amount also is in accord with the requirements of 
Tribal Resolution No. 1062, dated November 3, 1959, 
and satisfies the requirements of Section 10(e) of the 
Federal Power Act, as amended.’’ 


On May 19, 1960, this Commission issued an order re- 
opening the hearing in this matter stating that: 


‘“‘This proceeding is reopened for the purpose of af- 
fording an opportunity to the parties thereto, includ- 
ing Commission Staff, to present such additional evi- 
dence as they may deem to be material and relative 
to the issues involved, and for the purpose of afford- 
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ing the Secretary of the Interior, or his representa- 
tive, an opportunity to present evidence, documentary 
or otherwise relative to the recommendation contained 
in the Acting Secretary’s letter of March 9, 1960.’’ 


Pursuant to that order the matter came back on for 
hearing and was heard to its conclusion on July 11, 1960. 
This constitutes a report on such rehearing pursuant to 
Section 1.30 of the Commission’s Rules of Practice and 
Procedure. 


At the rehearing and pursuant to the Commission’s di- 
rection an opportunity was afforded the Secretary of the 
Interior, or his representative, to present evidence in sup- 
port of the recommendation contained in the letter of 
March 9, 1960. However, no such evidence was offered. 
The Staff adduced evidence intended to support the state- 
ment made in the footnote in its brief (above referred to) 
to the effect that the Sharing of the Net Benefits Method 


was ‘‘a method commonly used in the power industry.’’ It 
consisted of the testimony of a Staff witness, with eminent 
engineering qualifications, relevant to other situations in 
which the ‘‘so-called sharing of the Net Benefits Method 
had been used’”’ by this Commission. He specified three 
such instances as follows: 


1. St. Anthony Falls Water Power Company (North- 
ern States Power Company)—Project No. 2056. 


. Kanawha Valley Power Company—Project No. 
1175. 


. Kanawha Valley Power Company—Project No. 
1290. 


With respect to the first such instance the testimony 
herein shows that the Government had decided to extend 
slack water navigation in the Mississippi River up past 
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Applicant’s Lower St. Anthony Falls Dam. In order to 
accomplish that purpose, it was proposed to build a dam 
at a different location slightly downstream from the exist- 
ing Lower Falls Dam. This would require that the Li- 
censee remove some portion of that dam. It appears that 
the Licensee decided to take advantage of this opportunity 
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to modernize its powerhouse at this location but desired 
to retain in the process as much of that structure as was 
usable. Thus, the project became a joint investment be- 
tween the Government and the Licensee, and the problem 
then became one of determining the share of each of the 
benefits to be derived from the joint venture. 


In that case the Commission’s order (dated August 31, 
1951) issuing a license authorizing the modernization by 
substitution of Licensee’s facilities at Project No. 2056 
recited that the Applicant’s existing dam (which had been 
constructed some 60 years earlier) was to be removed and 
a ‘‘new dam connecting to the present powerhouse is to 
be constructed and owned by the Federal Government in 
connection with the development of the Upper Harbor 
Navigation project in Minneapolis, Minn., by the Depart- 
ment of the Army.’’ The amount of annual charges for 
the use of the Government dam was ‘‘to be as hereafter 
determined by the Commission upon notice and oppor- 
tunity for hearing.’’ (10 F.P.C. 1322, 1324) In an order 
issued May 7, 1954, the Commission found that: 


‘*(1) After taking into account the dependable ca- 
pacity and average annual energy required for 
the operation and maintenance of the navigation 
facilities, a comparison of the estimated annual 
costs of the licensee’s Lower Dam Plant (Project 
No. 2056) with the estimated annual costs of 
producing an equivalent amount of capacity and 
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energy from a steam electric plant indicates that 
the annual savings resulting from generation by 
the licensed project amounts to about $6600 per 
year. 

*<(2) An equal division between the United States and 
the licensee of the net annual savings resulting 
from operation of the project, resulting in the 
amount of $3300, constitutes a reasonable annual 
charge for the use of the Government Dam.”’ 


As far as the record discloses there was no hearing on 
this question and the amount arrived at was not objection- 
able to the Licensee. 


Under the title Project No. 1175, the minutes of the Com- 
mission meeting held on January 15, 1934, (14th Annual 
Report (1934) pp. 147-148) show the authorization of a 
major license to Kanawha Valley Power Company for the 
construction, operation and maintenance of two hydro- 
electric generating plants which were to be located respec- 
tively at the Marmet and London navigation dams then 
under construction by and for the United States. Those 
generating plants were to be located either wholly or in 
part upon lands of the United States acquired in connec- 
tion with those navigation dams. The testimony here is 
that in this instance the Commission’s chief engineer, em- 
ploying a method of estimating the value of output, ca- 
pacity and energy in terms of alternate steam, came up 
with 
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three estimates. One he immediately discarded. By an- 
other he arrived at a net benefit of $77,838 and by still 
another $51,900 per plant for each of the two plants. Had 
the Commission applied a 50-50 division to the first of 
these amounts the result would have been $39,000. Had 
it used the second, it would have been $26,000. The amount 
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actually arrived at by the Commission as constituting ‘‘a 
reasonable annual charge for recompensing the United 
States for the use of said Marmet Government dam and 
structures pertinent thereto owned by the United States, 
and for the use, occupancy; and enjoyment of lands of the 
United States adjoining and pertaining to said Marmet 
Dam, and included within the project area’? was $32,000. 
A similar amount was likewise determined upon as reason- 
able in connection with the use of the London Dam. Here 
again it appears that there was no hearing and no protest 
by the Licensee. 


The project works of Project No. 1290, Kanawha Valley 
Power Company, Licensee, consisting of a forebay, a power- 
house with generating units and pertinent equipment, an 
outdoor substation and transmission lines, were to be 
located on Government lands adjacent to United States 
Lock and Dam No. 1, a navigation dam under construc- 


tion when the license was issued. It is clear from the 
Commission’s record of the issuance of the license therefor 
that Licensee was to have the use of the Government dam 
and lands. The license issued on April 9, 1936, provided 
that the annual charge for the use of the Government dam 
and lands would be $40,000. Although the order was issued 
prior to the employment by the Commission of the Staff 
witness, he testified that the capacity and energy of the 
proposed hydro plant was evaluated in terms of an alter- 
nate steam plant and from that hypothetical amount there 
was subtracted the estimated annual costs of the proposed 
plant. The difference was found to be about $79,000. The 
chief engineer of the Corps of Engineers recommended 
that two-thirds of the savings so calculated should go to 
the Government. This Commission, however, concluded 
that under the circumstances in that case, one-half of the 
amount would be a reasonable charge. 
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It is clear then that in two of the three instances the 
Commission concluded that under the circumstances therein 
existing the Government was entitled to one-half of the 
savings calculated in the manner above described. 


Before proceeding to a further consideration of the in- 
stances recited above two points should be mentioned. 
First, since the most recent order was issued some six 
years ago, and the others go back about 25 years, this 
can hardly be construed as ‘‘newly discovered evidence.”’ 
Secondly, at the rehearing there was not added to the pre- 
existing record anything of any consequence in the way 
of evidence. The record now shows, it is true, that in at 
least three instances over the past 25 years the Commis- 
sion has used, in determining charges for the use of Gov- 
ernment lands and dams, what might be termed a Sharing 
of the Benefits Method which simply means, as shown by 
the record herein, a division or allocation 
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between the owner of the hydroelectric facilities on the one 
hand and the owner of the lands and dams on the other 
of the difference between the cost of operating a hypothet- 
ical, non-existing and non-proposed, steam plant and the 
cost of operating the proposed plant. It seems clear, how- 
ever, that there is not inherent in this ‘‘method’’ a neces- 
sity that the division be on a 50-50 basis, as the Staff did 
in arriving at the amount of $63,375. And it seems equally 
clear that in determining whether such a method should 
be used and that the amount should be so divided, it is not 
only desirable but from the standpoint of fairness and 
justice there must be taken into account all of the relevant 
attendant circumstances including the amount, if any, of 
the relative investment by the parties participating. All 
of the facts in evidence were taken into account as a predi- 
cate for the initial decision of the examiner, and no addi- 


142 


(4108) 


tional evidence was presented by either the Secretary of 
the Interior or by anyone else which make it necessary, 
desirable, or even appropriate in the opinion of the ex- 
aminer, to later or amend the findings made by him in that 
decision. 


The Applicant has, for the first time, raised on rehear- 
ing the question whether the amendment to the license in 
Project No. 5 authorized by the Commission’s order of 
September 18, 1959, must be approved by the Secretary 
of the Interior before it can become the Commission’s ef- 
fective determination as to the reasonable additional an- 
nual compensation due to the Indian Tribes arising out of 
such amendment. The Applicant finds no justification for 
such a conclusion. 


The determination of that question is not within the 
contemplation of the Commission’s order of May 19, 1960, 
reopening the hearing herein. Furthermore, it involves an 
intergovernmental jurisdiction policy question which would 
be inappropriately ruled upon at the hearing examiner 
level. The specific question ‘‘Is the amendment subject to 
approval by the Secretary of the Interior’’ is now pending 
before the United States Court of Appeals for the District 
of Columbia circuit. The Montana Power Company, Peti- 
tioner v. Federal Power Commission, Respondent, No. 
15,480. 


Another point, however, remains for consideration. On 
June 18, 1959, after the conclusion of the original hearing 
and the filing of the initial decision, Applicant filed with 
the Commission a petition asking that the hearing be re- 
opened for the purpose of taking additional evidence, in 
which petition it was alleged, among other things, that: 


“Since the closing of the record and hearing in this 
proceeding upon September 23, 1958, proposals have 
been made by Federal Power Commission staff as to 
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charges which Kerr project will be required to pay 
the United States for the use of Hungry Horse storage 
releases for some of the years in question. Considera- 
tion of such proposals is essential to a proper, just 
and equitable finding and conclusion as to additional 
Indian rentals, if any, for the Kerr Third Unit.’’ 
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On July 16, 1959, the Commission issued an order deny- 
ing Applicant’s petition to reopen the proceeding in which 
order it said that: 


“‘The Commission has underway investigations, in 
Docket No. H-6834, regarding the determination of 
headwater payments under Section 10(f) of the Fed- 
eral Power Act relating to certain projects in the 
Columbia River Basin, including Petitioner’s Project 
No. 5. The licensees and Federal agencies concerned 
have participated in these investigations. However, 
the investigations have not been completed.”’ 


The Commission, however, added that: 


‘‘Pursuant to the requirements of the act of Congress 
approved March 7, 1928, (45 Stat. 212, 213) and the 
Federal Power Act, the fixing of annual charges to be 
paid to the Indians is one of the necessary determina- 
tions to be made by the Commission in the process of 
licensing project works for the development of power 
or of power sites on the Flathead Reservation. Such 
a determination is one of the functions of the proceed- 
ing now before the Commission. On the other hand, 
the determination of the amount of the assessments 
to be paid by the Licensee for any headwater benefits 
received as contemplated by Section 10(f) of the Fed- 
eral Power Act is a matter which is not germane to 
the question of annual charges to be paid to the 
Indians. Therefore, it would not be appropriate to 
attempt to take evidence with respect to headwater 
benefits as part of this proceeding to amend the li- 
cense to authorize the third unit.’’ 
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Following a denial by the Presiding Examiner of an ap- 
plication for the issuance of a subpoena to compel the 
attendance of certain Staff members to testify concerning 
‘ta Staff study and report [which] has been completed in 
Docket No. H-6834, recommending certain payments under 
Section 10(f) of the Federal Power Act by The Montana 
Power Company to the United States for the use of Hungry 
Horse reservoir storage during a part of the years in- 
volved in this proceeding,’ the Applicant directed to the 
Commission a request that such report and study be made 
available to it. In a letter replying to such request, the 
Acting Secretary of the Commission, on July 28, 1960, 
replied that: 


‘The studies referred to have not been completed. 
However, in accordance with present practice, when 
such studies are completed and recommendations are 
made, The Montana Power Company will be served 
with a copy of the Staff report.”’ 


During the course of the rehearing the Presiding Ex- 
aminer indicated the opinion that if and when such a 
study, report and recommendation were made to the Com- 
mission and the document or documents were found by the 
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Commission to be relevant and material to the issues 
herein prior to the disposition of this proceeding, the Com- 
mission would reopen this record for that purpose. On 
October 18, 1960, the Applicant sent to the Presiding Ex- 
aminer a telegram stating that: 


‘The Montana Power Company, applicant in the pend- 
ing proceeding in Project No. 5, was served on October 
17, 1960, with a copy of the proposed report on in- 
vestigation of headwater benefits, Columbia River 
Basin, 1949 through 1956, prepared by the Bureau of 
Power and bearing date September 1960. That report 
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recommends payments to be made by Applicant to 
the United States for the years 1955 and 1956 totaling 
$232,655.”’ 


Applicant requested therein that the transcript of the 
record in this proceeding be reopened by the Presiding Ex- 
aminer for the purpose of including in it the report re- 
ferred to. The Indian Tribes and the Staff of the Com- 
mission have filed responses in opposition to the requested 
reopening. 


It is obvious that Applicant’s request is directed to mat- 
ters not within the contemplation of the Commission’s 
order of May 19, 1960.27 Furthermore, it is quite clear 
that the document described in Applicant’s telegram of 
October 18, 1960, is not such a report as that contemplated 
by the July 28, 1960 letter of the Acting Secretary nor by 
the Presiding Examiner’s remarks to which reference has 


been made. It is understood to consist of proposed recom- 
mendations which in accordance with the practice of the 
Staff are submitted to licensees for their comments and, 
if any, objections. Thus, they are purely tentative in char- 
acter and are no evidence of the amounts, if any, which 
may ultimately be assessed against such licensee. To in- 
clude such a document in the record in this proceeding at 
this stage would increasingly confuse rather than clarify 
the situation here. Applicant’s request to the Presiding 
Examiner is, therefore, denied. 


Epwarp B. Marsa 
Edward B. Marsh 
Presiding Examiner 


* * * * 


2Cf£. Rule No. 1.33 of the Commission’s Rules of Practice and Procedure 
as amended by Order No. 217—November 20, 1959. 


146 


(4174) 


4121 
Excerpts from Applicant’s Exceptions to the Examiner's 
Initial Decision on Reopened Hearing 


* * * * * * * * * 


In formulas presently proposed by Commission Staff in 
Docket E-6384, the treatment of Indian Rentals operates 
in such a manner that Applicant receives less from down- 
stream beneficiaries and pays more for Hungry Horse 
releases than if the Indian rentals were omitted althogether. 


* * e * * * * * e * 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Frederick Stueck, Arthur Kline and Paul A. Sweeney. 


Project No. 5 


Tae Montana Power Company 


Order Modifying and Adopting Initial Decision of Presiding 
Examiner and Examiner’s Further Decision Upon Reopened 


(Issued January 30, 1961) 


By our order issued September 18, 1959, we adopted, 
with certain modifications, the Presiding Examiner’s ini- 
tial decision issued May 14, 1959 in the above-entitled pro- 
ceeding which would amend the license heretofore issued 
by the Commission to The Montana Power Company for 
the Company’s Project No. 5, the Kerr Hydroelectric de- 
velopment located on the Flathead Indian Reservation on 
the Flathead River, Montana. The Examiner’s decision 
and our September 18 order would authorize the Company 
to construct, install and maintain certain facilities addi- 
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tional to those previously authorized, and would increase 
the compensation by $50,000 annually which the Company 
must pay for its use of Flathead Indian power site lands 
in connection with the additional facilities. 


By our further order issued May 19, 1960, we reopened 
the hearing in this matter, stating that: 


This proceeding is reopened for the purpose of af- 
fording an opportunity to the parties thereto, includ- 
ing Commission staff, to present such additional evi- 
dence as they may deem to be material and relative to 
the issues involved, and for the purpose of affording 
the Secretary of the Interior, or his representative, an 
opportunity to present evidence, documentary or other- 
wise relative to the recommendation contained in the 
Acting Secretary’s letter of March 9, 1960." 


Exceptions to the Examiner’s further decision were filed 
by Applicant, The Montana Power Company, by inter- 
veners, the Confederated Salish and Kootenai Tribes of 
the Flathead Reservation, Montana, and by the Commis- 
sion staff. 


Upon further consideration of the record, including the 
evidence introduced at the reopened hearing we now con- 
clude that the increase in the annual charge should be 
$63,375.00 in lieu of the $50,000 increase previously de- 
termined to be reasonable. 


4175 


At the reopened hearing, additional evidence was intro- 
duced showing that the Commission has in the past used 
a method similar to the ‘‘Sharing of the Net Benefits 
Method’’ in three specific instances in fixing the annual 
charge under Section 10(e) of the Federal Power Act to 


* Following the reopened hearing, the Presiding Examiner, on November 
3, 1960, issued a further decision which in no substantial respect modified 
or rescinded any part or parts of his initial decision. 
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reimburse the United States for utilization by a licensee 
of the surplus water power at a Government dam; i.e., joint 
use of the Government dam by the licensee and the United 
States. The indicated span of years over which this 
method has been applied shows a consistency of practice 
by the Commission in using that method to arrive at rea- 
sonable economic results in the cases it has been called on 
to make such determinations. Moreover, the additional 
evidence established on the record that the evaluation 
method discussed above has considerable standing, and, if 
a particular method of evaluation is to be preferred, that 
method referred to in the record as the ‘‘Sharing of the 
Net Benefits Method”’ is the one to be used. 


The views of the Secretary of the Interior had not been 
requested and were not available in the record upon which 
our initial determination was based, but his views were 
placed in the record at the reopened hearing. In response 


to the referral of our initial determination, the Acting 
Secretary, by letter dated March 9, 1960, advised that ‘the 
additional rental payment of $50,000, to the Confederated 
Tribes’? by the Company resulting from the installation 
of the third generating unit in its license for Project No. 
5 had been reviewed by that Department, and that it was 
the opinion of that Department ‘‘that the most reasonable 
method for determining the rental due the Confederated 
Tribes for the third unit is obtained by using only the 
method designated as Sharing the Net Benefits.” The 
Acting Secretary concluded by saying: 


We concur with the conclusions of the Federal Power 
Commission staff in regard to this method and believe 
that the amount $63,375 per annum should be allowed. 
The payment annually of the $63,375, with interest, is 
satisfactory to me and would meet the requirements 
of Public Law 100, 70th Congress (Act of March 7, 
1928, 45 Stat. 200, 212). This amount also is in accord 
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with the requirements of Tribal Resolution No. 1062, 
dated November 3, 1959, and satisfied the requirements 
of Section 10(e) of the Federal Power Act, as amended. 


Thus, the additional evidence put in the record at the 
reopened hearing, when considered with the other evi- 
dence of record, provides ample justification for using this 
‘‘net benefits’? method to the exclusion of the other methods 
of record as the bases for determining the reasonable an- 
nual payment for the additional use of the Flathead reser- 
vation power site. 
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With respect to the Applicant’s attempts to introduce 
evidence of possible headwater benefits payments during 
the period involved in this proceeding we have reexamined 
the bases for our original decision to exclude such testimony 
and conclude that they are still valid. 


Upon further consideration of the entire record in this 
proceeding, including the evidence adduced at the reopened 
hearing, the briefs, the Examiner’s further decision, and 
exceptions thereto, the Commission further finds: 


(10) In determining the annual charges that a licensee 
shall pay for the joint use of Government dams, the Com- 
mission has utilized a method which is similar to the 
method heretofore characterized in this record as ‘‘Shar- 
ing of the Net Benefits Method.’’ 


(11) In fixing the additional annual charges as a result 
of the installation of the third generating unit in Project 
No. 5 to be paid by Applicant for the use of power site 
lands jointly owned by the Interveners and the Applicant, 
the record herein shows that the use of the ‘‘Sharing of 
the Net Benefits Method’’ is reasonable. 


(12) Based upon the facts of record, annual compensa- 
tion to be paid by the Applicant to the Interveners for ad- 
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ditional use of the Tribal power site lands by the third 
Kerr generating unit in the amount of $63,375, is reason- 
able. 

(13) The Secretary of the Interior has advised that the 
sum of $63,375, as the additional compensation to be paid 
the Indians for the use of the Tribal power site lands by 
the third Kerr generating unit is satisfactory to him. 


(14) Finding (8) of the Examiner’s Initial Decision 
should be stricken. 


Upon further consideration of the entire record in this 
proceeding, including the evidence adduced at the reopened 
hearing the Commission orders: 


(A) The Examiner’s Decisions issued May 14, 1959 and 
November 3, 1960, respectively, and our order issued Sep- 
tember 18, 1959 adopting the earlier initial decision are 
hereby modified to the extent necessary to make them con- 
sistent with this order, including the findings herein. 


(B) The project exhibits described in finding (7) of the 
Examiner’s May 14, 1959 decision are approved as part of 
the license for Project No. 5. 
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(C) The license issued to The Montana Power Com- 
pany for Project No. 5 is further amended, effective as of 
January 1, 1952, as follows: 


ParacraPH I. Article 2 of the license is further 
amended to include: 


(i) The installation of a third generating unit con- 
sisting of a hydraulic turbine rated at 78,500 
horsepower maximum capacity, with design 
head of 189 feet, and generator rated at 56,000 
kw located in a new addition to the present 
powerhouse a short distance downstream from 
the existing dam structure; 
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(ii) The construction of a new intake upstream of, 
but separate from the existing intakes, and to 
be of similar construction; 

(iii) The construction of a new tunnel substantially 
identical with the existing tunnels and about 
900 feet long; and 

(iv) The installation of three 18,666 kva, 18.2 to 115 
kv single-phase, water-cooled transformers and 
associated apparatus. 


Paracrapna II. Article 30, paragraph (A) of the li- 
cense is further amended to include therein the follow- 
ing subparagraph (4) under ‘‘Schedule of Annual 
Charges’’: 

(4) In addition to the charges set forth above, the 
Licensee shall pay into the United States Treas- 
ury, as compensation for the use in connection 
with this license of the Flathead Indian lands 
by the third Kerr generating unit, an annual 
charge of $63,375, effective as of December 1, 
1954. The additional annual charges from De- 
cember 1, 1954 through December 31, 1958, shall 
be paid within 31 days after this order becomes 
final, together with simple interest thereon at 
the rate of 4 percent per annum, beginning as 
follows: 


Period of Amount of Beginning of 
Annual Charge Annual Charge Interest Period 


Dec. $ 5,281.25 Feb. 1, 1955 
Year = 63,375.00 Feb. 1, 1956 
63,375.00 Feb. 1, 1957 
Year 63,375.00 Feb. 1. 1958 
Year 63,375.00 Feb. 1, 1959 
4178 
(D) This amendment in the manner set out above will 
not operate to alter or amend the license for Project No. 
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5 in any other respect, and shall not in any way constitute 
a waiver of any other part, provision or condition of the 
license as heretofore amended. 

(E) This order shall become final 30 days from the date 
of its issuance unless application for rehearing shall be 
filed as provided in Section 313(a) of the Federal Power 
Act, and failure to file such an application shall constitute 
acceptance of this amendment of the license. In acknowl- 
edgment of the acceptance of this amendment of the license, 
this instrument shall be signed for the Licensee and returned 
to the Commission within 60 days from the date of issuance 
of this order. 


(F) The motion for oral argument filed by The Montana 
Power Company on November 21, 1960 is denied. 
By the Commission. 
JosepH H, Gurtrinz, 
Secretary. 
4179 


In Testimony of its agreement to the foregoing amend- 
ment, The Montana Power Company, this 
atarecccta tee ee a , has caused its corporate 
name , to be signed hereto by 
pete President, and its corporate seal to be affixed 
thereto and attested by ____. os Se ts 
pears . Secretary, pursuant to a a resolution of its Board 
of Directors duly adopted on the a 
, 19_._., a certified copy of the record of which 
is attached hereto, 
Tre Montana Power Company 
TY ccc 
President 


Secretary 


(Executed in quadruplicate) 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Project No. 5 


In tHe Marrer or 
Te Montana Power Company 


Application for Rehearing 


Comes now The Montana Power Company and petitions 
the Federal Power Commission for a rehearing on its ‘‘Or- 
der Modifying and Adopting Initial Decision of Presiding 
Examiner and Examiner’s Further Decision Upon Re- 
opened Hearing’’ issued in the above entitled matter Jan- 
uary 30, 1961, upon the grounds and for the reasons as 
follows: 


SPECIFICATION oF Error No. 1 


The Commission is in error in determining that the 
Salish and Kootenai Tribes of the Flathead Reservation 
are entitled to additional compensation for the use of In- 
dian lands involved in Project #5 for the period Decem- 
ber 1, 1954 to December 31, 1958. 


Reasons ror Error: 


(a) The Commission in issuing the original license for 
Project No. 5 set a flat sum schedule of compensation for 
the use of the Indian lands involved in the Project, in con- 
nection with the license, which was subject to change only 
at the end of 20 years of operation under the license. No 
additional lands are required by this amendment and the 
20 years of operation did not expire until May, 1959. 


4181 
(b) The Indians have contributed nothing additional by 
reason of this amendment, that they are not compensated 
for under the original license schedule. 
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(c) Additional generation at Kerr project by reason of 
Hungry Horse storage releases was contemplated and 
taken into consideration by the Commission when the orig- 
inal flat sum rentals were set. 


(d) The rentals for the use of Indian lands involved in 
this license were set without regard to power production at 
the site and in the absence of use of additional Indian lands 
are not subject to change except at the end of 20 years of 
operation thereunder. 


(e) The Commission in its decision found that the Indian 
Tribes contributed nothing in addition to what they had 
already provided and that the increase in capacity was due 
entirely to elements other than those contributed by the 
Indians. Such a finding is in direct conflict with the finding 
that additional compensation is due by reason of this 
amendment. 


SPEcIFIcaTION oF Error No, 2 


The Commission is in error in determining the amount of 
additional Indian rentals without taking into consideration 
payments required to be made to the United States by The 
Montana Power Company under Section 10(f) of the Fed- 
eral Power Act for the use of water releases from Hungry 
Horse Reservoir storage. The amount of payment for the 
years in question has not yet been finally determined by 
the Commission, 


4182 
Reasons ror Error: 


(a) Kerr third unit is feasible only because of additional 
water releases made available by the construction of Hun- 
gry Horse Dam and Reservoir, owned by the United States 
and located on the South Fork of the Flathead River above 
Kerr Project. The Montana Power Company is required 
under Section 10(f) of the Federal Power Act to make 
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payment to the United States for the use of that storage. 
Any determination of additional compensation to the In- 
dian Tribes must consider the costs of such stored water 
releases to arrive at any basis for additional compensation. 

The decision of the Examiner adopted by the Commis- 
sion in its order of September 18, 1959 and as modified by 
its order of January 30, 1961 so finds on pages 26 and 27 as 
follows: 


‘Upon consideration of the evidence presented, it is 
concluded that exclusive of payments for headwater 
benefits, if any, [$63,375] per year is a fair and rea- 
sonable additional payment by the Licensee to the In- 
dian Tribes because of the installation and operation 
of the third unit, and appurtenant facilities at Project 
No. 5, authorization for which is sought in this pro- 
ceeding.”’ 

*e @ 


“‘The evidence shows that the Federal Power Com- 
mission has established a task force for the purpose of 
making a determination as to the headwater benefits 
and payments to be allocated to downstream projects 
because of the Hungry Horse project for the period 
beginning with 1950. Regular meetings of this task 
force have been held for the purpose of making pro- 
gressively more detailed studies of the headwater ben- 
efit problem. During the course of these meetings, no 
less than 25 different 


4183 


proposals have been made as to the manner in which 
the allocation should be made. One such proposal as 
made by the Staff of this Commission, contemplated 
an annual charge against The Montana Power Com- 
pany for Hungry Horse Storage of $206,856. Subse- 


1Tho only modification of such findings in the order of the Commission of 
January 30, 1961 so far as the above quoted language is concerned is the 
substitution of the sum of $63,375 for $50,000 as the annual charge deter- 
mined to be reasonable. 
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quently, however, the Staff has proposed a different 
formula. While a satisfactory formula for the estab- 
lishment of headwater benefits has not yet been de- 
vised, the least sum of money which has been arrived 
at by the task force as a fair allotment of charges for 
Hungry Horse water at the Kerr plant is about 
$150,000, and as much as $536,000 has been suggested 
for the year 1956.’’ 


‘It is clear that had any amounts been included in 
the cost of production from the third unit and the Kerr 
project for headwater benefits in the comparison be- 
tween such costs and the cost of power from alterna- 
tive sources, the net benefits which have been here 
found available as the basis for additional rental pur- 
poses would not have been so great as they were found 
to be. It is equally clear that if an amount of $150,000 
were added to production costs at the Kerr plant no 
additional benefits could be said to accrue by reason 
of the use of Hungry Horse water.’’ (Examiner’s De- 
cision, Pages 26, 27) 


The decision then goes on, however, to make a determi- 
nation of additional compensation without considering 
headwater benefit payments because: 


‘‘There is no evidence in this record upon which a 
finding could be made as to such headwater benefit 
charges and there is no basis for an inference as to 
what, if any, such charges may ultimately be deter- 
mined as appropriate. Consequently, the conclusion 
reached herein with respect to additional Indian rent- 
als fails to take into account any such additional 
charges.’ (Examiner’s Decision, Page 27; emphasis 


added) 


It is patent error to fail to consider that which the Com- 
mission finds is material to their determination only be- 
cause the Federal Power Commission itself has not made 
the determination of the amount of such headwater benefit 
charges. The Montana Power Company presented the evi- 


157 


(4183) 


dence available at the time of hearing upon the subject. 
Since that time, The Montana Power Company has at- 
tempted on numerous occasions to 
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offer additional evidence as to the amount of such pay- 
ments. These efforts are fully set forth in the Reasons ror 
Error under SreciricaTion or Error No. 3. Some of the 
additional evidence included a proposed report on head- 
water benefit payments on the Columbia River which was 
served upon The Montana Power Company on October 17, 
1960. The proposed report shows the sum of $169,102 due 
the United States for use of Hungry Horse releases at the 
Kerr project. This is $19,102 greater than the $150,000 
which the Commission in its decision finds as the sum 
which, if added to production costs at the Kerr plant, would 
result in there being no additional benefits by reason of the 
use of Hungry Horse water. Such a finding and the find- 
ing of an additional annual charge of $63,375 due the 
Tribes for the third unit cannot be reconciled. 


SPECIFICATION OF Error No. 3 


The Commission is in error in excluding evidence of pos- 
sible headwater benefit payments during the period in- 
volved in this proceeding. 


Reasons ror Error: 


The Commission on page 3 of its January 30, 1961 order 
stated: ‘‘ ... we have reexamined the bases for our orig- 
inal decision to exclude such testimony and conclude that 
they are still valid.’? Applicant is unable to determine to 
what original decision the Commission refers. 


The ‘‘original decision’’ of the Commission on this ques- 
tion in its order of September 18, 1959 adopting the initial 
decision of Presiding Examiner merely states, as quoted 
above, that there is no 
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evidence in the record upon which a finding could be made 
as to such headwater benefit charges and hence the conclu- 
sions reached therein failed to take into account any such 
charges in reaching its decision. 


In June, 1959, Applicant petitioned to reopen the hearing 
in this matter for the purpose of taking additional evidence 
on the matter of headwater benefits. On July 16, 1959, the 
Commission issued an order denying Applicant’s petition 
to reopen hearing. In that order the Commission said: 


“¢ |. . On the other hand, the determination of the 


amount of the assessments to be paid by the licensee 
for any headwater benefits received as contemplated 
by Section 10(f) of the Federal Power Act is a matter 
which is not germane to the question of annual charges 
to be paid to the Indians. Therefore, it would not be 
appropriate to attempt to take evidence with respect 
to headwater benefits as part of this proceeding to 
amend the license to authorize the third unit.’’ 


On August 17, 1959, Applicant filed an application for 
rehearing of that order because it appeared to determine 
basic questions involved in this controversy and as to those 
questions constituted a final decision. 


The application of rehearing was returned by a letter of 
the Acting Secretary of the Commission, dated August 25, 
1959, as not acceptable for filing because the Commission’s 
order was interlocutory in nature. Thereafter, the Com- 
mission reopened the hearing on its own motion by order 
of May 19, 1960. 


On June 29, 1960, Applicant made an application for the 
issuance, by the Examiner, of a subpoena of two Federal 
Power Commission Staff members for the purpose of put- 
ting in further evidence on headwater benefit payments at 
the reopened hearing scheduled for July 


159 


(4186) 


4186 


11, 1960. By order of the Examiner, dated July 7, 1960, 
that application was denied upon the grounds that the in- 
formation sought was either a public record and available, 
or not a public record, in which case Applicant would be 
required to follow the procedure set forth in Section 1.36(e) 
of the Commission’s Rules of Practice and Procedure. On 
July 8, 1960, Applicant made a telegraphic request for the 
material desired pursuant to said Section 1.36(e) and was 
advised by a letter from the Commission dated July 28, 
1960 that studies on the Columbia River had not been com- 
pleted and would be served upon and made available to 
The Montana Power Company when they were completed. 


On October 17, 1960, Applicant was served with a docu- 
ment dated September 1960 entitled ‘‘Proposed Report on 
Investigation of Headwater Benefits, Columbia River Basin 
1949 through 1956, Docket E-6384’’. Applicant on October 
18, 1960 moved to reopen the proceedings herein for the 
purpose of introducing the report in evidence. Such mo- 
tion was denied by the Examiner in his ‘‘Decision Upon 
Reopened Hearing’’, dated November 3, 1960, on the 
grounds that: (1) the request was directed to matters not 
contemplated in the Commission’s order of May 19, 1960 
which reopened the hearing, and (2) the report sought to 
be introduced was tentative in character and, as such, not 
evidence of the amounts which might ultimately be assessed 
against the Applicant. 

(1) If such ‘‘original decision’’ is the fact that such pay- 
ments have not been finalized, the Applicant is being preju- 
diced because of a matter completely outside of its control 
and solely within the province of the Commission itself. 

4187 

(2) If the ‘‘original decision’’ is that the headwater bene- 

fit payments are not germane to the question of annual 
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charges to be paid the Indians, then the Commission is in 
error because such payments are not only germane and 
entitled to consideration but are absolutely necessary in 
order to make any finding or decision as to rentals based 
upon the so-called ‘‘sharing of net benefits method”? as is 
shown by Specification No. 4. 


(3) If the ‘‘original decision”’ is the finding of the I¢x- 
aminer in his decision of November 3, 1960 that such evi- 
dence was not within the contemplation of the order of the 
Commission which reopened the hearing, it is error because 
that order specifically provided that ‘‘This proceeding is 
reopened for the purpose of affording an opportunity to 
the parties thereto, including Commission staff, to present 
such additional evidence as they may deem to be material 
and relative to the issues involved ...’’ (Italies sup- 
plied). Such an order certainly opens the proceeding to 
all evidence material to the proceeding. 


SPECIFICATION oF Error No. 4 


The Commission is in error in fixing an annual rental for 
the period involved on the basis of ‘‘sharing of the net bene- 
fits method’’ because there is no evidence in the record to 
support a finding on that basis. 


Reasons ror Error: 


The ‘‘sharing of net benefits’’ determination is based 
completely upon the testimony and calculations of Mr. Jack 
M. Shepley of the Commission staff. His calculations were 
not to determine a ‘‘net benefit”’ 
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and he so testified. His testimony was directed solely to 
the matter of economic feasibility of the third unit. 


On pages 719-720 of the transcript, Mr. Shepley said: 


**T have come to the conclusion that the construction 
of the third unit, exclusive of headwater benefit pay- 
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ments and Indian rentals, is economically feasible and 
except for these unknown costs, I recommend that the 
third unit and related works be approved and included 
in the amended license for project No. 5.’? (Italics 
supplied) 


In exhibit No. 62, Mr. Shepley was very careful to qualify 
his figures to indicate that headwater benefit payments and 
Indian rentals were not included therein. 


The Commission by this order has ignored all other testi- 
mony presented at the hearing and relied entirely upon the 
calculations of Mr. Shepley in determining rentals. Mr. 
Shepley frankly admits his calculations do not derive ‘‘net 
benefit’? because of the absence of two items, namely, head- 
water benefit payments and Indian rentals. 


In relying solely upon this testimony to determine an an- 
nual charge based upon ‘‘Sharing of Net Benefits’’ the 
Commission is in error because there is no testimony or 
evidence in this record of a ‘‘net benefit’? which can be 
shared. 


SpPEcIFICATION OF Error No. 5 


The Commission is in error in its finding No. 11 which 
reads as follows: 


**(11) In fixing the additional annual charges as a 
result of the installation of the third generating unit 
in Project No. 5 to be paid by Applicant for the use of 
power site lands jointly owned by the Interveners and 
the Applicant, the record herein shows that the use of 
the ‘Sharing of the Net Benefits Method’ is reason- 
able.’’ 


4189 


Reasons For Error: 


The finding is erroneous in that the third generating unit 
in Project No. 5 does not use any additional power site 
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lands, The third generating unit did not enlarge the proj- 
ect boundary in any manner. No additional lands of either 
the Applicant or the Indians were utilized in the installa- 
tion of the third unit. The dam structure and the reser- 
voir were not in any way affected. 


The finding is further erroneous in that there is no evi- 
dence in this record that shows that the use of the ‘‘Shar- 
ing of the Net Benefits Method’’ is reasonable. 

The finding of the examiner on pages 7 and 8 of his deci- 
sion of November 3, 1960 made this abundantly clear when 
he said: 


“‘Before proceeding to a further consideration of the 
instances recited above two points should be mentioned. 
First, since the most recent order was issued some six 
years ago, and the others go back about 25 years, this 
can hardly be construed as ‘newly discovered evidence.’ 
Secondly, at the rehearing there was not added to the 
preexisting record anything of any consequence in the 


way of evidence. The record now shows, it is true, that 
in at least three instances over the past 25 years the 
Commission has used, in determining charges for the 
use of Government lands and dams, what might be 
termed a Sharing of the Bahelits Method which simply 
means, as shown by the record herein, a division or 
allocation between the owner of the hydroelectric facil- 
ities on the one hand and the owner of the lands and 
dams on the other of the difference between the cost of 
operating a hypothetical, non-existing and non-pro- 
posed, steam plant and the cost of operating the pro- 
posed plant. It seems clear, however, that there is not 
inherent in this ‘method’ a necessity that the division 
be on a 50-50 basis, as the Staff did in arriving at the 
amount of $63,375. And it seems equally clear that in 
determining whether such a method should be used and 
that the amount should be so divided, it is not only de- 
sirable but from the standpoint of fairness and justice 
there must be taken into account all of the relevant at- 
tendant circumstances including the amount, if any, of 
the relative investment by 
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the parties participating. All of the facts in evidence 
were taken into account as a predicate for the initial 
decision of the examiner, and no additional evidence 
was presented by either the Secretary of the Interior 
or by anyone else which make it necessary, desirable, 
or even appropriate in the opinion of the examiner, to 
alter or amend the findings made by him in that deci- 
ston.’’ (Italics supplied) 


Further, the letter of the Acting Secretary of the Inte- 
rior of March 9, 1960, a portion of which is quoted on page 2 
of the Commission’s order of January 30, 1961, was a mere 
expression of opinion and is not evidence of any material 
fact in issue in this case. 


SPECIFICATION OF Error No. 6 


The Commission is in error in considering and relying 
upon the testimony of Mr. William R. Farley, Chief of the 
Division of Licensed Projects, Federal Power Commission, 
at the reopened hearing in arriving at its decision as to 
Indian rentals. 


Reasons ror Error: 


Mr. Farley testified only as to previous orders of the 
Commission determining an annual charge for use of gov- 
ernment dam installations and lands by a licensce to install 
power plant facilities thereat. All were uncontested pro- 
ceedings and the amounts agreed to by all parties con- 
cerned. Such testimony is completely irrelevant and im- 
material to establish any fact in issue in this proceeding. 
What the Commission did under an entirely unrelated set 
of facts, completely dissimilar from the factual situation 
in this case, serves absolutely no purpose. It is not evi- 
dence and cannot be relied upon by the Commission in its 
decision. 
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SPECIFICATION or Error No. 7 


The Commission is in error in adopting Finding No. 10 
which reads as follows: 


**(10) In determining the annual charges that a li- 
censee shall pay for the joint use of Government dams, 
the Commission has utilized a method which is similar 
to the method heretofore characterized in this record 
as ‘Sharing of the Net Benefits Method.’ ”’ 


Reasons For Error: 


There is no evidence in the record of this proceeding to 
justify the adoption of Finding No. 10. Such Finding is 
completely irrelevant and does not have any bearing on any 
issue in this case. 


SpreciFicaTIon or Error No. 8 


The findings and order of the Commission are so vague, 
confused, and conflicting by reason of their modifications 
and adoption of the initial decision of Presiding Examiner 
and their modifications and adoption of Examiner’s further 
decision upon reopened hearing that the order is not under- 
standable to the point where there is a lack of due process 
in this proceeding because it cannot be determined what the 
findings and order of the Commission are. The Commis- 
sion apparently endeavors to base its findings upon previ- 
ous conclusions it has made rather than upon acceptable 
evidence. By denying the Applicant’s motion for oral argu- 
ment, the Commission has foreclosed a complete under- 
standing of the issues. 


SPECIFICATION OF Error No. 9 


The Commission is in error in determining the sum of 
$63,375 additional annual compensation due the Indian 
Tribes for the years in 
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question by reason of this amendment because there is no 
substantial evidence in the record upon which to base such 
a determination. Such finding is based upon conjecture 
and surmise. It is contrary to the evidence. 


SpPecIFICATION or Error No. 10 


The Commission is in error in considering the cost of 
producing power by steam in determining a reasonable 
additional compensation, if any, due by reason of the 
amendment of Project No. 5 license to include the third 
unit. 


Reasons For Error: 


The Federal Power Commission has repeatedly held in 
original cost proceedings that a comparison of the cost of 
producing power at dam site and the cost of producing 
the same amount of power by steam has no evidentiary 
significance in the determination of the reasonable cost of 
the project lands. (In the matter of Minnesota Power and 
Light Company, 7 FPC 98, 77 PUR NS 253; Alabama 
Power Company v. MeNinch, 94 F. 2d 601, 606-609, 614-616; 
Alabama Power Company v. Federal Power Commission, 
128 F. 2d 280, 283-284, cert. denied 317 U.S. 652; Alabama 
Power Company v. Federal Power Commission, 134 F. 2d 
692, 607). Such a comparison should likewise not be 
considered in setting a reasonable annual charge for use of 
Indian lands. 


SPecIFICATION oF Error No. 11 


The Commission is in error in adding subparagraph 4 to 
Article 30, Paragraph (A) of the license without making it 
clear and positive that the additional rental applies only 
to the years specifically mentioned in subparagraph 4. 
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SPeciFicaTIon or Error No. 12 


> 


The Commission is in error in adopting Finding No. 13 
for the reason that this amendment is not subject to the 
approval of the Secretary of the Interior and there is no 
justification for the ex parte views of the Secretary being 
required or given any consideration in this proceeding. The 
Secretary did not present any evidence nor participate in 
the reopened hearing although the Commission’s order 
issued May 19, 1960, expressly afforded him the oppor- 
tunity to do so. 


Reasons ror Error: 


(a) No additional compensation is due the Tribes by 
reason of this amendment which requires Secretary of the 
Interior approval. 


(b) No interests of the Indians are affected which would 
require the approval of the Secretary of the Interior. 


(c) The Secretary of the Interior has already approved 
the license and compensation for the use of Indian lands 
involved therein. 


Wuererore, application for rehearing is made pursuant 
to the provisions of Section 1.34 of the Commission rules 
of practice and procedure and the Commission is respect- 
fully requested to: 


(1) Set a time for hearing on this application. 


(2) Find that no additional charge for the use of Indian 
lands is due because of the amendment of the 
license to include the third unit. 


(3) Modify its order to conform with the other specifica- 
tions of error herein contained. 
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(4) For such further relief as is appropriate and 
necessary in the premises. 


Respectfully submitted, 


Sam B. Case 
JosepH A. McEiwain 
Joun C. Hauck 
Attorneys for Applicant 
The Montana Power Company 
40 East Broadway 
Butte, Montana 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, Arthur Kline and Paul A. Sweeney. 


Tue Montana Power Company 
Project No. 5 
Order Denying Application for Rehearing 
(Issued March 24, 1961) 


On February 27, 1961, The Montana Power Company, 
licensee for Project No. 5, filed an application for rehear- 
ing by the Commission of its ‘‘Order Modifying and 
Adopting Initial Decision of Presiding Examiner and 
Ezaminer’s Further Decision Upon Reopened Hearing’’ 
issued January 30, 1961 in the above-entitled proceeding. 


The Commission finds: 


The assignments of error and grounds for rchearing 
contained in the application for rehearing set forth no new 
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facts or principles of law which were not fully considered 
by the Commission when it issued that order, or which 
having now been considered warrant any change or 
modification thereof, 


The Commission orders: 


The above-mentioned application for rehearing of the 
Commission’s order issued January 30, 1961 in this 
proceeding is denied. 


By the Commission. 
J. H. Gurrme 
Joseph H. Gutride, 
Secretary 
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WESTERN UNION 
JUL 8 CY 3 25 


B UDA307 LONG PD UD NEW YORK NY 8 156P EDT 
HON JEROME K KUYKENDALL, CHAIRMAN 
FEDERAL POWER COMMISSION 441 G ST NORTHWEST WASHDC 


IN RE: IN THE MATTER OF THE MONTANA POWER COMPANY, 
PROJECT NO. 5, PURSUANT TO SECTION 1.36(E) OF THE COMMIS- 
SION’S RULES OF PRACTICE AND PROCEDURE THE APPLICANT, 
THE MONTANA POWER COMPANY REQUESTS THAT THERE BE 
MADE AVAILABLE TO IT FOR USE IN THE REOPENED HEARING 
IN THE ABOVE MATTER SET FOR JULY 11, 1960, AT 10 A.M. A STAFF 
STUDY AND REPORT WHICH APPLICANT IS ADVISED HAS BEEN 
COMPLETED IN DOCKET NO. E-6384, RECOMMENDING CERTAIN 
PAYMENTS TO BE MADE BY APPLICANT TO THE UNITED STATES 
UNDER SECTION 10(F) OF THE FEDERAL POWER ACT FOR THE 
USE OF HUNGRY HORSE RESERVOIR STORAGE AT THE KERR PROJ- 
ECT. APPLICANT IS NOT INFORMED AS TO THE EXACT FORM OR 
STATUS OF THE STUDY OR REPORT 
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BUT THE SAME IS RELEVANT AND MATERIAL IN CONNECTION 
WITH THE MATTERS TO BE CONSIDERED AT SAID REOPENED 
HEARING. 
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THIS APPLICATION IS BASED ON THE FOLLOWING FACTS: 


1, THIS PROCEEDING INVOLVES THE QUESTION OF THE 
AMOUNT, IF ANY, OF THE ADDITIONAL ANNUAL RENTAL WHICH 
APPLICANT SHOULD BE REQUIRED TO PAY TO THE SALISH AND 
KOOTENAI TRIBES OF THE FLATHEAD RESERVATION BY REASON 
OF THE INSTALLATION BY APPLICANT OF A THIRD GENERATING 
UNIT AT PROJECT NO. 5; SAID THIRD UNIT WOULD NOT HAVE 
BEEN CONSTRUCTED EXCEPT FOR THE AVAILABILITY OF WATER 
RELEASED FROM STORAGE BY THE UNITED STATES AT THE 
HUNGRY HORSE DAM UPSTREAM FORM PROJECT NO. 5. 
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2. IN A DECISION RENDERED IN THE ABOVE MATTER THE EXAM- 
INER, IN DISCUSSING THE AMOUNT OF THE PAYMENT WHICH HE 
FOUND APPLICANT SHOULD MAKE, STATED: 


‘IT IS CLEAR THAT HAD ANY AMOUNTS BEEN INCLUDED IN 
THE COST OF PRODUCTION FROM THE THIRD UNIT AND THE 
KERR PROJECT FOR HEADWATER BENEFITS IN THE COMPARISON 
BETWEEN SUCH COSTS AND THE COST OF POWER FROM ALTER- 
NATIVE SOURCES, THE NET BENEFITS WHICH HAVE BEEN HERE 
FOUND AVAILABLE AS THE BASIS FOR ADDITIONAL RENTAL PUR- 
POSES WOULD NOT HAVE BEEN SO GREAT AS THEY WERE FOUND 
TO BE. IT IS EQUALLY CLEAR THAT IF AN AMOUNT OF $150,000 
WERE ADDED TO PRODUCTION COSTS AT THE KERR PLANT, NO 
ADDITIONAL BENEFITS COULD BE SAID TO ACCRUE BY REASON 
OF THE USE OF HUNGRY HORSE WATER.’ 
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A FINDING COULD BE MADE AS TO SUCH HEADWATER BENEFIT 
CHARGES AND THERE IS NO BASIS FOR AN INFERENCE AS TO 
WHAT. IF ANY, SUCH CHARGES MAY ULTIMATELY BE DETER- 
MINED AS APPROPRIATE. CONSEQUENTLY, THE CONCLUSION 
REACHED HEREIN WITH RESPECT TO ADDITIONAL INDIAN 
RENTALS FAILS TO TAKE INTO ACCOUNT ANY SUCH ADDITIONAL 
CHARGES.’’ 


THE COMMISSION APPROVED THE EXAMINER’S REPORT. 


3. BY ORDER ISSUED MAY 19, 1960, THE COMMISSION REOPENED 
THE HEARING IN THIS MATTER TO AFFORD AN OPPORTUNITY 
TO THE PARTIES, INCLUDING THE COMMISSION’S STAFF, TO 
PRESENT SUCH ADDITIONAL EVIDENCE AS THEY DEEM MATE- 
RIAL AND RELEVANT TO THE 
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4, AS ABOVE STATER APPLICANT IS ADVISED THAT THE FILES 
OF THE COMMISSION CONTAIN A REPORT OR STUDY RECOMMEND- 
ING CERTAIN PAYMENTS UNDER SECTION 10(F), WHICH REPORT 
WAS COMPLETED SUBSEQUENT TO THE CLOSE OF THE HEARING 
ON WHICH THE EXAMINER’S REPORT WAS BASED. 


5. ON JUNE 29, 1960, APPLICANT FILED AN APPLICATION FOR 
ISSUANCE OF SUBPOENA BY THE EXAMINER REQUIRING THE 
APPEARANCE AND TESTIMONY OF FRANCIS L, ADAMS, CHIEF, 
BUREAU OF POWER, AND FRANK L. WEAVER, CHIEF, DIVISION 
OF RIVER BASIN, BUREAU OF POWER, WITH REFERENCE TO SAID 
RECOMMENDED PAYMENTS. 
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SUCH APPLICATION, ON THE GROUND THAT THE STUDY AND 
REPORT, NOT HAVING BEEN MADE PART OF THE PUBLIC FILES 
AND RECORDS OF THE COMMISSION, COULD BE MADE AVAILABLE 
ONLY PURSUANT TO WRITTEN REQUEST AND A SHOWING IN 
SUPPORT THEREOF, BY ORDER OF THE COMMISSION OR THE 
CHAIRMAN, WHERE CONSISTENT WITH THE PUBLIC INTEREST. 


7. IT IS NECESSARY FOR A PROPER DETERMINATION OF THIS 
CONTROVERSY THAT ALL AVAILABLE EVIDENCE WITH RESPECT 
TO PAYMENTS BY APPLICANT FOR SUCH HUNGRY HORSE RE- 
LEASES BE CONSIDERED IN DETERMINING WHAT, IF ANY, REA- 
SONABLE ANNUAL RETAL CHARGE IS DUE INTERVENERS BE- 
CAUSE OF THE PROPOSED AMENDMENT TO THE LICENSE, UNDER 
THE CIRCUMSTANCES MAKING AVAILABLE THE 
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REPORT AND STUDY ABOVE REFERRED TO IS CONSISTENT WITH 
THE PUBLIC INTEREST. 

WHEREFORE, APPLICANT REQUESTS THAT THE REPORT AND 
STUDY BE MADE AVAILABLE TO APPLICANT IN ADVANCE OF THE 
HEARING WHICH REOPENS JULY 11, 1960 at 10 AM.; THAT THE 
COMMISSION DESIGNATE A WITNESS TO TESTIFY WITH REFER- 
ENCE THERETO; AND THAT ANY COMMUNICATION IN RESPONSE 
TO THIS TELEGRAM BE SENT TO SAM B. CHASE, ONE OF THE 
ATTORNEYS FOR APPLICANT IN THIS PROCEEDING, AT THE 
HAY-ADAMS HOTEL, WASHINGTON, D.C. 


SAM B CHASE ATTORNEY FOR APPLICANT THE MONTANA 
POWER COMPANY 


5 1.36(E) 11 1960 10 E-6384 10(F) 1 5 5 2 $150,000 3 19 1960 
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STATEMENT OF QUESTIONS PRESENTED 


(1) When the Federal Power Commission has set annual 
charges in the license for a 20-year period, for the use of 
Indian Tribal lands, can it impose additional annual 
charges (to be paid to the Tribes) for use of the same 
lands within the 20-year period in amending the license 
to provide for an additional generating unit when the 
Commission finds that the Tribes contributed nothing to 
the increase in capacity? 


(2) Can the Federal Power Commission in applying a 
‘‘Sharing of the Net Benefits’? method, to the exclusion 
of all other methods, in determining such additional annual 


charges completely disregard payments required to be 
made to the United States for the use, at the additional 
generating unit, of storage releases from an upstream 
federal storage reservoir? 


(3) Can the Federal Power Commission in so fixing 
such additional charge base its determination upon testi- 
mony which does not compare the cost of power at an 
alternative source with the cost of power at such additional 
generating unit? 
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IN THE 


United States Court of Appeals 


For rue District or CoLumsia Crcuir 


Nos, 15,480 and 16,359 


Tue Montana Power Company, a corporation, Petitioner, 


v. 


FeperaL Power Commission, Respondent, 


Tue ConFEDERATED SaLisH AND Koorenat TRIBES OF THE 
FiatHeap Reservation, Intervenor. 


On Consolidated Petitions to Review Orders of the 
Federal Power Commission 


BRIEF OF PETITIONER 


JURISDICTIONAL STATEMENT 


Petitioner seeks review of two final orders of the Federal 
Power Commission issued under the Federal Power Act, 
which orders amend Petitioner’s existing Federal Power 
Commission license for Project No. 5, known as the Kerr 
project, to provide for the installation of a third generat- 
ing unit. The orders fix an additional annual charge to 
be paid to Intervenor, the Confederated Salish and 
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Kootenai Tribes of the Flathead Reservation, for use of 
the same Tribal lands already included in the existing 
license. 


This Court has jurisdiction to review these orders under 
the provisions of Sections 313(a) and (b) of the Federal 
Power Act, 49 Stat. 860, as amended 72 Stat. 941 (1958), 
16 U.S.C. 825 (1). 


The order under review in Cause No. 15,480 was issued 
by the Respondent Commission on September 18, 1959. 
Application for rehearing was filed by the Petitioner 
herein on October 16, 1959, but was returned to Petitioner 
with the statement that such application was premature. 
Petitioner returned said application to the Commission on 
November 2, 1959. Petitioner deemed the application for 
rehearing denied on November 15, 1959, but in no event 
earlier than October 23, 1959, when the application was 
returned by the Commission. The Petition for Review 
was filed in this Court on December 22, 1959. 


The order under review in Cause No. 16,359 was issued 
by the Respondent Commission on January 30, 1961. Peti- 
tioner filed an application for rehearing on February 27, 
1961. An order denying rehearing was issued by the 
Commission on March 24, 1961. The Petition for Review 
was filed in this Court on May 19, 1961. 


By order of this Court dated May 31, 1961, the cases 
were consolidated for briefing, joint appendix and oral 


argument. 


STATEMENT OF THE CASE 


The orders referred to above authorize Petitioner to 
install a third generating unit at its Project No. 5 on the 
Flathead River in northwestern Montana, and require 
Petitioner to pay an additional annual rental to the 
Confederated Salish and Kootenai Tribes of the Flathead 
Reservation as compensation for the use of Tribal lands 
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by said third generating unit. The amount of such addi- 
tional annual rental was set at $50,000 in the order in 
Case No, 15,480. In the order in Case No. 16,359, said 
annual rental was raised to $63,375. 


Petitioner seeks review of the requirement with respect 
to the rental payment, contending that (1) under the law 
and facts presented no additional rental can be required, 
and (2) assuming that the Commission had authority to 
fix an additional rental, the method it used is fatally 
defective and the figure of $63,375 is grossly excessive. 


The original Federal Power Commission license for 
Project No. 5, issued to a predecessor of Petitioner on 
May 23, 1930, for a term of fifty (50) years authorized 
construction of three generating units with a total capacity 
of not less than 150,000 horsepower. Since the Tribes 
owned a portion of the project lands the Commission, 
pursuant to section 10(e) of the Federal Power Act, 


fixed annual charges for the use of these lands. Due to 
the depression the project was not constructed within the 
time allowed, and on July 17, 1936 the license was amended. 
The licensee was required to complete one unit of not 
less than 77,000 horsepower capacity by May 23, 1939, 
and subsequently to install an additional unit of 77,000 
horsepower capacity. It also fixed rentals for the period 
from 1930 until the expiration of twenty years of operation 
under the license, and thereafter until readjusted in accord- 
ance with the terms of the license. 


In 1938 the license was transferred to Petitioner. The 
first unit was placed in operation on May 20, 1989. Con- 
struction of the second unit was completed in 1949 in 
accordance with the license. All rentals specified in the 
license have been paid. 


In 1951, the United States commenced operation of its 
Hungry Horse dam and reservoir on the south fork of the 
Flathead River above Project No. 5. The additional stor- 
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age and regulation provided by Hungry Horse made a 
third generating unit feasible at the Petitioner’s Project 
No. 5. 


On December 3, 1951, Petitioner filed with the Commis- 
sion its application for authorization to install the third 
generating unit. On December 29, 1951, Petitioner was 
authorized to proceed with construction at its own risk, 
but without prejudice to the application for amendment. 
The third unit was completed and placed in operation 
in December 1954. The installation of this third unit did 
not require any change in the dam or reservoir, did not 
enlarge the project boundaries as previously established, 
and used no additional lands of the Indian Tribes. 


The Proceedings 


Hearings were held June 24 through June 30, 1958 
and September 22 and 23, 1958 at which time testimony 
was presented as to the feasibility of the third generating 
unit, as well as testimony as to what a reasonable addi- 
tional annual rental should be, if any were due, for the 
use of the Tribal lands by installation of the third unit. 


No question has been raised as to the economic feasi- 
bility of the third unit. Several witnesses testified that 
it was feasible. 


The Examiner’s Decision 


The Presiding Examiner issued an intermediate deci- 
sion on May 14, 1959, in which, after reviewing all of the 
evidence presented, he found: 


(1) That the installation and operation of the third 
generating unit would not occupy nor would it involve 
any lands other than those already occupied. Neither 
does the amended project comprehend a greater height 
of storage. In other words, there would be no change 
in the elevations of Flathead Lake between which the 
Licensee is presently authorized to regulate. (R 3615) 
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(2) That aside from Indian rentals and headwater 
benefit payments the installation and operation of 
the third Kerr unit is economically and engineeringly 
feasible; that the installation and operation of such 
facilities are necessary and convenient for the develop- 
ment and utilization of the water resources which 
are made available to the Kerr project by reason of 
the operation of the Hungry Horse project; that the 
amendment to the license authorizing the installation 
and operation of the additional facilities will not 
interfere or be inconsistent with the purpose for 
which the Flathead Reservation was created or ac- 
quired. (R 3623) 


(3) That while the Indian Tribes have contributed 
nothing in addition to what they had already provided 
and the increase in capacity of Project No. 5 has been 
due entirely to elements other than those contributed 
by the Indians, the provisions of the license require 
that if Unit No. 3 is to be operated, the Indian Tribes 
are entitled to additional compensation. (R 3632) 


(4) That had any amount been included in the cost 
of production from the third unit and the Kerr project 
for headwater benefits in the comparison between such 
costs and the cost of power from alternative sources, 
the net benefits which have been found available as 
the basis for additional rental purposes would not 
have been so great as they were found to be; that 
if an amount of $150,000 were added to production 
costs at the Kerr plant no additional benefits could 
be said to accrue by reason of the use of Hungry 
Horse water; that there was no evidence in the record 
upon which a finding could be made as to such head- 
water benefit charges and there is no basis for an 
inference as to what, if any, such charges may ulti- 
mately be determined as appropriate. Consequently, 
the conclusion reached with respect to additional 
Indian rentals fails to take into account any such ad- 
ditional headwater benefits charges. (R 3639) 


(5) Based upon the facts of record, the reasonable 
additional annual compensation due the Intervenors 
for the additional use of the Tribal power site lands 


is $50,000. (R 3640) 
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The decision by its terms made the amendment subject 
to the approval of the Secretary of the Interior. (R 3641) 


The Commission Action 


The decision of the examiner was adopted by the Com- 
mission by order of September 18, 1959 without any 
material changes in his findings. (R 3724-3726) This 
order is the subject of the Petition for Review in Docket 
No. 15,480 filed in this Court on December 22, 1959. 


On September 28, 1959 the Commission sent a copy of 
its decision to the Secretary of the Interior for his 
approval. (R 3956) 


The Secretary, on March 9, 1960, without having partici- 
pated in any of the hearings, sent a letter indicating he 
would approve the decision if the Commission raised the 
amount it found to be due the Indians from $50,000 to 
$63,375. (R 3893-3894) 


On May 19, 1960, prior to a certification of the record 
to this Court in Cause No. 15,480, the Commission issued 
an order reopening hearing for the purpose of affording 
opportunity to the parties, including Commission staff, 
to present such additional evidence as they might deem 
to be material and relative to the issues involved, and for 
the purpose of affording the Sceretary of the Interior 
or his representative an opportunity to present evidence, 
documentary or otherwise, relative to the recommendation 
contanied in the Acting Secretary’s letter of March 9, 
1960. (R 3966-3967) 


The Reopened Hearing 


The reopened hearing was held on July 11, 1960 at which 
the Commission Staff introduced the correspondence be- 
tween the Seeretary of the Interior and the Federal Power 
Commission as to rentals, and, over objections by the 
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Petitioner, testimony relative to three proceedings in 
which the Commission had authorized licensees to install 
generating facilities at Government dams and had fixed an 
annual charge to be paid to the United States for the 
use of the government dams and lands. 


approving any annual charge of $50,000 or more. N 
appearance was made or testimony presented by the Sec- 
retary of the Interior in support of his conclusions, 
although the Commission order specifically afforded him 
the opportunity to do so. 


Intervenor introduced a resolution of the Tribal nig 


The decision of Examiner upon the reopened hearing, 
issued November 3, 1960, found that (1) at the rehearing 
there was not added to the pre-existing record anything 
of any consequence in the way of evidence, (2) all of 
the facts in evidence were taken into account as a predi- 
eate for the initial decision of the examiner, and (3) no 
additional evidence was presented by either the Secretary 


of the Interior or anyone else which makes it necessary, 
desirable, or even appropriate to alter or amend the find- 
ings made by him in his initial decision, (R 4101-4110) 


Thereafter, on January 30, 1961, the Commission issued 
the order which is the subject of the Petition for Review 
in Cause No. 16,359 in this Court. The order modified 
the decision of the Examiner as to Indian rentals by in- 
creasing the amount thereof from $50,000 (the amount 
found by the Commission’s previous order and by the 
examiner in both of his decisions) to $63,375, (the amount 
suggested by the Secretary of the Interior). In so doing, 
the Commission adopted ‘‘the sharing of the net benefits 
method’’ to.the exclusion of all other methods. (R 4174- 
4179) 
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STATEMENT OF POINTS UPON WHICH PETITIONER 
INTENDS TO RELY 


(1) The Commission under the law and the facts of this 
ease cannot, in this amendment proceeding, require addi- 
tional annual charges for the use of Indian lands, pay- 
ment for which was established in the original license. 


(2) If it is found that additional annual charges are 
due for the installation of a third generating unit in 
Project No. 5, the Commission has used a method to 
determine such additional charges which is fatally defective 
and results in an annual charge which is grossly excessive. 


SUMMARY OF ARGUMENT 


(1) Annual charges for the use of certain Indian lands 
in Project No. 5 were established in 1930 when the project 
was licensed. In 1954, Petitioner completed an additional 
unit to the project which did not use additional lands of 
the Tribes. The additional unit was made possible because 


of the water storage releases from the government owned 
Hungry Horse reservoir located above Project No. 5. 


The Commission in fixing the 1930 annual charges was 
aware of and considered the fact that Hungry Horse 
water releases would increase capacity to produce power 
at Project No. 5. The rentals, as set in 1930, were intended 
to and did constitute full payment for the use of all of 
the Tribal lands covered by the license for the first twenty 
years of operation thereunder. 


The Commission found that the Tribes have contributed 
nothing to the increase in project capacity at Project 
No. 5 which was due entirely to water releases from 
Hungry Horse reservoir. Such a situation affords no 
basis for either a finding that the interests of the Tribes 


are affected or an additional annual rental. 


Section 10(e) of the Act and Article 30(D) of the license, 
providing that annual charges may be readjusted at the 
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end of 20 years of operation under the license, set forth 
the exclusive method for changing the annual charge for 
the lands so involved. 


Since the 20 years of operation under the license did 
not occur until May 20, 1959, the Commission cannot fix 
an additional annual charge commencing in December, 
1954 for installing an additional generating unit which 
utilized the same lands, the payment for which was estab- 
lished in the original license. 


(2) Assuming, arguendo, that the Commission has such 
authority, it cannot fix such an additional rental upon 
a method which allegedly compares the cost of power from 
an alternative source with the cost of power from the 
additional generating unit and derive the ‘‘net benefits’’ 
therefrom without including all of the cost of power from 
the additional generating unit. 


One of the costs of power from the third generating 
unit at Project No. 5 is the annual charges required to 
be paid to the United States for the use of water storage 
releases from government owned Hungry Horse reservoir 
pursuant to Section 10(f) of the Act and Article 33 of 
the license. The Commission has refused to consider 
such costs and has found that such costs are not germane 
to the subject of Indian rentals, even though all of the 
testimony showed them to be a cost which must be con- 
sidered if a ‘‘sharing net benefit method’? is used to 
determine such annual rentals. 


Since the ‘‘sharing of net benefit method’’ is the sole 
method used by the Commission in making such deter- 
mination, the failure to consider and include such head- 
water benefit costs is a fatal error. 


(3) The Commission has further erred in using caleu- 
lations presented by Commission staff witness Shepley 
solely for the purpose of showing economic feasibility, 
to determine an additional annual rental based upon ‘‘shar- 
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ing of the net benefits method.’? The net benefit of one 
generating plant over another depends upon the cost of 
power at one compared to the cost of power at another. 
The Shepley testimony is based on a theoretical ‘‘value’’ 
of power derived from a comparison of the costs at 
Cochrane hydroelectric project and at Kerr third unit 
with an assumed cost of steam plant generation, and 
therefore does not reflect a ‘‘net benefit.’’ 


If a comparison of the cost of power from the two 
projects is made, it shows an annual net benefit of $73,440 
in favor of the third unit over Cochrane, instead of the 
$253,500 found by the Shepley figures. If the division of 
the net benefit as used by the Commission is applied, 
this would result in an additional annual rental of $18,360, 
exclusive of any consideration of headwater charges as 
discussed in (2) above. 


ARGUMENT 


THE COMMISSION HAS NO AUTHORITY TO INCREASE THE 
ANNUAL CHARGE FOR THE USE OF THE TRIBAL LANDS 
OCCUPIED BY PROJECT NO. 5 IN THIS PROCEEDING. 

The license in Project No. 5 was issued on May 23, 1930 
after hearings held in the fall of 1929 before the Federal 
Power Commisson. Because a portion of the project lands 
involved in the development was owned by the Tribes, 
the Federal Power Commission was required by section 
10(e) of the Act to fix a reasonable annual charge for the 
use of such Indian lands. The annual charges finally made 
a part of the license were arrived at by negotiation and 
agreement of all the parties concerned. The annual 
charges provided a schedule of flat rental payments to be 
made annually to the Indians. (R 3160) Power production 
criteria for establishing such rentals were considered by 
the parties, but this approach was specifically ruled out in 
favor of a flat rental without regard to production of power 
because a flat rental approach was more advantageous to 
the Indians. 
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When the annual charges were being negotiated, all of 
the parties were aware of the fact that the Hungry Horse 
reservoir would be developed and would increase the 
capacity to produce power at Project No. 5. 


The original license provided for three generating units 
of not less than 150,000 horsepower aggregate capacity. 
(R 3217)~ Testimony in the 1929 hearings, however, made 
it abundantly clear that-pr on—~woutt bem ring 
the plant capacity to 200,000 horsepower when additional 
storage was provided in the Flathead River or some of its 
tributaries above Project No. 5. (R. 927-928) 


The very question now under consideration was asked 
by Assistant Secretary of Interior Dixon at the 1929 hear- 
ings when he asked: In case of development of Hungry 
Horse Reservoir by some outside interest, which would 
increase the output at Kerr Dam, would the unearned 
increment go to the Indians or the settlers? Mr. Bonner, 
Executive Secretary of the Commission, stated in answer 
to the Secretary’s question that under such circumstances 
payments would be made to the developer of Hungry Horse 
rather than to either the Indians or the settlers. (R 933) 


Senator Walsh of Montana testifying before the Com- 
mission in the 1929 license proceedings said: 


“The Act creating the Commission and granting it the 
powers which are reposed in it contemplated that in the 
granting of permits, the Commission shall have in mind the 
ultimate development of the entire possibilities of the 
stream; the development of which is contemplated in any 
application. 

There is here a report from one of the engineers on the 
Hungry Horse Reservoir site, which is capable of develop- 
ment at relatively low cost, and will provide for storage 
of an enormous amount of water. * * * 

* * * ° ° 


And I merely want to call the matter to the attention of 
the Commission in connection with the pending applications, 
so that whatever permit is awarded will be so framed as 
to put no obstacles in the way of utilization of the further 
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possibilities of power development along the river, and 
particularly the utilization of this great reservoir site at 
Hungry Horse Canyon.’? (R931) (Emphasis supplied) 


A report dated May 23, 1930 presented to Congress by 
J. Henry Scattergood, Assistant Commissioner of Indian 
Affairs clearly shows that the annual charges were fixed 
for the total use of the Indian lands involved in the project, 
based upon an annual flat sum rental and not upon a share 
of the profit or production from the site. In explaining the 
annual rental provision of the license he reported: 
(R 3160-3161) 


‘‘Furthermore a number of difficulties were en- 
countered in all these profit-sharing plans in providing 
against any possibility of the use of the Flathead plant 
for peaking purposes only or in dull times the giving 
to it of only a reduced proportion of the entire system 
load, and in general the avoiding of the temptation to 
starve this plant in order to reduce the Indian rental. 
Four months of negotiations were consumed in dis- 
cussing those various plans and the variables upon 
which they were based and we were never able to reach 
an agreement. Several deadlocks actually developed 
with the breaking off of negotiations. Finally efforts 
on these lines were abandoned and a new approach was 
entered upon with the plan of a flat rental. 


(3) Flat rental.—The third plan of a flat rental basis 
was finally agreed to on terms as set forth below. This 
plan of rental has the advantages of (1) reducing all 
risks to the Indians and providing.an assured, definite 
and uniform rental regardless of the amount of use 
of the plant by the licensee; (2) it avoids the 
difficulties of assuring to the Flathead plant its fair 
proportion of system load; (3) it avoids any induce- 
ment that Flathead be used for peaking purposes, or 
that it be starved unduly at high water periods when 
other plants of the system could carry an increased 
share of the load; (4) it avoids all problems arising 
from any form of partnership of the Indians with the 
licensee; and (5) it eliminates subjecting the Indians 
to the ups and downs of business and to industrial 
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depressions, a feature which especially exists in 
Montana, where the electric demand is so largely 
industrial in character.’’ 


Mr. Scattergood wrote to the Tribes on May 24, 1930, 
the day after the license was issued as follows: 


“c# * * We hope you will all be as happy as we are 
over the outcome of our long hearings and negotiations 
which have resulted in a much larger rental for the 
Indians for Site #1 [Project No. 5] than was offered 
by either of the applicants or than the Indians had 
ever expected. * * * 


You will of course realize that the rentals are on a flat 
basis, so that they will not be subject to the ups and 
downs of business or to business depressions. We 
believe this will be more satisfactory than a basis 
depending upon the use of the plant or upon a partner- 
ship arrangement. The Indians will now always know 
what they are to receive and it is fixed and definite. 
* & HD, (R 877) 


Secretary of Interior Ickes wrote on August 16, 1934, to 
the Chairman of the Federal Power Commission regarding 
the license as follows: 


“‘* * * At the time the licensee assumed the obliga- 
tions of the license it chose to pay to the Flathead Tribe 
a fixed royalty, not dependent cither upon the output 
of the power site or upon the profits of the licensee 
- - - The licensee assumed the risks of profit and 
loss .. .’’ (R914) 


It is therefore clear that the rentals sect in the 1930 
license were intended to and did constitute full payment for 
the use of all of the Tribal lands covered by the license, 
for the first twenty years of operation, with full knowledge 
that when Hungry Horse was built additional generating 
facilities would be added. For the period from 1939 to 
1949, when there was only one unit, Petitioner paid the full 
rental specified in the license, and properly so. There was 


no change when the second unit was added; but when the 
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third unit was constructed to take advantage of Hungry 
Horse releases, the Tribes having enjoyed the fruits of a 
flat rental through good years and bad now seck additional 
rental. le ee — I 
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The orders of the Commission herein find ‘‘* * * the 
Indian Tribes have contributed nothing in addition to 
what they had already provided and the increase has been 
due entirely to elements other than those contributed by 
the Indians. * * *’? (R 3632) Having elected to take 
a flat rental for the use of its lands with no risk of ups and 
downs, and having contributed nothing either by way of 
additional lands or otherwise, there is no justification for 
the Tribes asking, or for the Commission granting them, 
any additional compensation. 


The Interests of the Tribes Are 
Not Affected by the Installation 
of the Third Unit 


There is another reason why the Commission erred in 
requiring the payment of additional rental. The Com- 
mission obviously recognized that in no event would the 
Tribes be entitled to additional rentals unless their rights 
were substantially affected by the amendment. The finding 
that their rights were so affected is patently erroneous. 


The finding that there is here involved a change in the 
facilities which substantially affects the interest of the 
Indians by reason of the increase in plant capacity is 
completely contrary to the Commission’s finding that the 
Indians have contributed nothing in addition to what they 
had already provided and that the increased capacity of 
Project No. 5 has been due entirely to elements (storage 
releases from Hungry Horse Reservoir) other than those 
contributed by the Indians. Under the facts of this case, 


there is no basis to support an additional_annual rental 
for installing the third generating unit. 


The mere increase in plant capacity because of Hungry 
Horse Reservoir storage releases, to which the Tribes 
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admittedly have contributed nothing, and in which they have 
no interest, certainly cannot }:e said to affect the interests 
of the Flathead Indians. Such a situation is clearly dis- 
tinguishable from an increase in the height of the dam in 
which case additional land resources of the Tribes would 
be used to create the additional power capacity. But here, 
the ability to add capacity is being created by lands and 
investments of the United States at the upstream Hungry 
Horse Reservoir and payment therefore is required to be 
made to the United States under Section 10(f) of the Act, 
and Article 33 of the License.? 


The Annual Charges for the Use 
of Tribal Lands Here Involved 
Cannot Be Changed Until the 
Expiration of Twenty Years of 
Operation Under the License 


Section 10(e) of the Federal Power Act in 1930,? at the 
time of the issuance of the license, read as follows: 


‘s* * © when licenses are issued involving * * * 


tribal lands embraced within Indian reservations the 
Commission shall * * * fix a reasonable annual 
charge for the use thereof, and such charges may 
* “ * be readjusted at the end of twenty years after 
the beginning of operations and at periods of not less 
than ten years thereafter in a manner to be described 
in each license * * *”’ 


Pursuant to that section, the license for Project No. 5 
contained the following provision: 


1Section 10(£) requires the Petitioner to reimburse the United States for 
such part of the annual charges for interest, maintenance, and depreciation 
as the Commission deems cquitable by reason of benefits received from Hungry 
Horse Storage releases. Such payments, as defined by the Congress, are full 
compensation for the use of such releases. Article 33 of the license is identical 
to the applicable provisions of Section 10(f£). 


2Section 10(¢) was amended in 1935. Such amendment however, did not 
change the time requirements for readjusting the annual charges. 
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**30 (D) The annual charges payable under this 
license may be readjusted at the end of 20 years after 
the beginning of operation under this license and at 
periods of not less than 10 years thereafter by mutual 
agreement between the commission and the licensee, 
with the approval of the Secretary of the Interior. In 
case the licensee, the commission, and the Secretary of 
the Interior can not agree upon the readjustment of 
such charges, it is hereby agreed that the fixing of 
readjusted charges shall be submitted to arbitration 
in the manner provided for in the United States 
arbitration act (U.S.C., title9) * * *.”? (R. 3224) 


Project No. 5 went into operation on May 20, 1939 and 
hence under the terms of both Section 10(e) and Article 
30 (D) of the license, the Indian rentals established in the 
license, for the lands therein involved, are not subject to 
change prior to May 20, 1959. 


Section 10(e) is on its face clear and unambiguous that 
the rentals established for the land involved in this license 
may be readjusted only at the end of twenty years after 
the beginning of operation. As the Supreme Court said 
in United States v. Shreveport Grain and Electric Co., 287 
U.S. 77, 83: ‘‘If the language be clear it is conclusive. 
There can be no construction where there is nothing to 
construe.’? In Pacific Power & Light Co. v. Federal Power 
Commission, 184 Fed. 2d 272, 274 (C.A.D.C., 1950), this 
Court in interpreting a section of the Act, said: ‘‘the words 
being clear, we need not attempt to ascertain the con- 
gressional purpose in enacting this statute.’? Thus where 
the intention of the statute is apparent from the face of 
the statute, as is the case here, there is no room for con- 
struction. People ex rel. Wood v. Sands, 102 Cal. 12, 36 
Pae 464. Sutherland, ‘‘Statutes and Statutory Construc- 
tion’? (Horack, 3rd Ed., 1943), Vol. 2, § 4701. 


This Court in the case of The California Oregon Power 
Company v. Federal Power Commission, 239 Fed. 2d 426, 
431 had the following to say about Section 10(e) of the Act: 
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‘*As the Commission’s supplemental opinion recognizes 
its power to readjust charges for use of a government 
dam is not unfettered. That opinion says: ‘‘(I)t 
appears that the Commission may not fix ‘additional’ 
charges at this (the present) time since annual 
benefits to the United States under the 1917 agreement 
and under the new Link Dam agreement constitute 
reasonable annual charges under present conditions. 
However, in the event such charges become unreason- 
able they may be readjusted from time to time as 
provided by Section 10(e) of the Act.’ Section 10(e) 
provides for readjustment of charges ‘‘at the end of 
twenty years after the project is available for service 
and at periods not less than ten years thereafter.’’ 
Thus the only ‘obligation’? imposed upon Copeo by 
Article 35(d) is to pay for use of a Government dam 
after twenty years if the present charge becomes un- 
reasonable, and then (it would seem) only if the Com- 
mission prepares an adequate record showing what 
surplus water is, how much is being used, and what 
charge is to be imposed.’’ 


It should be noted that the Commission authorized an 
amendment to the license involved in the above case on 
January 13, 1960 to authorize additional capacity which 
made a greater use of the surplus water from the 
Government-owned Link Dam without in anyway changing 
the charges for such use under Section 10(e). (23 FPC 
59) It would appear that in that case, the Commission 
recognized that it could not change the annual charges 
established in the original license until twenty years of 
operation under the license had occurred, even though the 
licensee was obtaining increased capacity from releases 
from the Government Dam. 


It is clear that the annual charges for the lands covered 
by the license cannot be readjusted until Project No. 5 has 
been in operation for twenty years, and then only in 
accordance with the license provisions. 
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THE METHOD USED BY THE COMMISSION TO DETERMINE 
“NET BENEFITS” IS IMPROPER AND RESULTS IN A 
GROSSLY EXCESSIVE ANNUAL CHARGE. 

This portion of the brief discusses defects in the manner 
in which the ‘‘Sharing of Net Benefits Method’? was 
applied by the Commission without in any manner waiving 
Petitioner’s contention that the Commission erred in 
holding that any additional rental is due the Tribes by 
reason of the installation of the third unit. 


Further, while Petitioner herein discusses the method 
used by the Commission in determining ‘‘net benefits’’ of 
the Kerr third unit, it should be understood that Peti- 
tioner strenuously objects to the determination of ‘‘net 
benefits”? of a single unit in the project by any method. 
There is but one dam and reservoir in the project and 
under the Commission’s method the entire cost of such 
major features of the Kerr project is charged solely against 
the first two generating units. It is arbitrary and un-. 
reasonable to attempt to fix a ‘‘net benefit”’ of one portion 


of an entire project. 


Since the Commission has relied on ‘‘Sharing of Net 
Benefits”’ to the exclusion of the other methods of record,* 
the argument in this portion of the brief will be directed - 
solely to a discussion of Commission’s errors in the applica- 
tion of that method; it is not to be inferred, however, that 
Petitioner agrees that the other methods of record should 
be disregarded. 


The figure of $63,375.00 was not testified to by any 
witness. That figure first appears in the brief of Com- 
mission Staff Counsel filed in February, 1959, prior to the 
examiner’s first decision. 


3 The Commission order states: 


‘¢Thus, the additional evidence put in the record at the reopened hearing, 
when considered with the other evidence of record, provides ample jus- 
tification for using this ‘‘net benefits’? method to the exclusion of the 
other methods of record as the bases for determining the reasonable annual 
payment for the additional use of the Flathead reservation power site.’’ 
(R 4175) 
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Staff counsel did not recommend this figure as the 
proper rental. It averaged this figure with another 
formula, known as the Pelton formula, as to which wit- 
nesses had testified; the figure so obtained was $53,128.00 
and the Staff recommended an annual charge of $53,000.00. 
(R 3638) The examiner did not adopt the Staff’s figure 
but, after considering figures derived from several 
formulas, found that, based upon the facts in the record, 
the reasonable additional annual compensation due the 
Tribes was $50,000. The Commission adopted the 
examiner’s decision by order of September 18, 1959, in- 
cluding the $50,000 figure, and sent a copy of its order to 
the Secretary of the Interior for his approval (R 3956) 
After several months the Secretary sent a letter to the 
Chairman of the Commission in which he said: 


‘*It is the opinion of this Department that the most 
reasonable method for determining the rental due the 
Confederated Tribes for the third unit is obtained by 
using only the method designated as Sharing the Net 


Benefits. This method is commonly used in the electric 
power industry. We concur with the conclusions of 
the Federal Power Commission staff in regard to this 
method and believe that the amount $63,375 per annum 
should be allowed. 


The payment annually of the $63,375, with interest,’ 
is satisfactory to me and would meet the requirements 
of Public Law 100, 70th Congress (Act of March 7, 
1928, 45 Stat. 200, 212). This amount also is in accord 
with the requirements of Tribal Resolution No. 1062, 
dated November 3, 1959, and satisfies the requirements 
of section 10(e) of the Federal Power Act, as 
amended.’ 


No evidence was presented at the reopened hearing as 
to the basis for the figure of $63,375.00. 


4The statement that a method designated as ‘‘Sharing the Net Benefits’’ 
is commonly used in the electric power industry simply cannot be substantiated. 
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It is therefore clear that the only basis for that figure 
is found in the brief of Commission Staff Counsel filed in 
February 1959. 


In its discussion of feasibility the Staff made the follow- 
ing statement on page 5 of its brief: 


“Tt is clear that when the Applicant was considering 
installing the third unit at the Kerr plant, the reason- 
able alternative source of power supply was, at that 
time, the proposed Cochrane plant. This plant, for 
all practical considerations (including transmission 
costs—Tr. 63) is equivalent in load carrying ability, 
during critical stream flows, to the third Kerr unit 
since it has practically the same dependable capacity, 
but it will produce, on the average, more energy per 
year. By having constructed the third Kerr unit, in 
lien of the Cochrane plant, Applicant saved the 
difference between the annual costs of the Cochrane 
plant and the third unit adjusted by the value (herein 
based on cost of steam-electrie generation) of the 
amount of energy which the Cochrane plant would 
generate in excess of what the third Kerr unit would 
generate. The net savings to Applicant is $253,500 
(Exh. 62, p. 2; Table 1). The net value of the power 
from the third Kerr unit is then $253,500, exclusive 
of any headwater benefits payments or additional 
Indian rentals.”’ 


In the discussion entitled ‘“‘Sharing of Net Benefits 
Method” the following appears on page 7 of the Staff’s 
brief: 


“<The power values of a site are derived from the fact 
that the site permits the construction of a hydroelectric ° 
plant which can produce power at a lower cost than 
from another available source at the time when such 
power is needed. The Interveners are conceded to 
own approximately 50 percent of the power site 
(Irem I by reference—page 34, Tr. 445) at Flathead 
Lake and hence are entitled to only half of the power 
site values. The only advantage in using the power 
site by the Applicant in lieu of alternative power 
sources is the cost saving and hence the benefits from 
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such savings should accrue to both the Applicant and 
to the power site owners. A 50-50 split is not un- 
reasonable, and since the Interveners own only one- 
half of the power site their portion would be one- 
fourth of the net annual savings or $253,500 = $63,375 
per year.”’ 4 


The $253,500 figure is derived from Ex. 62, sponsored 
by Staff witness Shepley. (R 1164-1168) The examiner 
summarized his testimony as follows: (R 3620) 


‘*A third Staff witness, for the purpose, among others, 
of indicating the economic feasibility of adding the 
third generating unit, made a comparison between 
Cochrane Project No. 2188 and Kerr Unit No. 3 and 
found that, exclusive of headwater benefit payments 
and Indian rentals, the latter unit was economically 
feasible. The following table presented by this 
witness bears out that conclusion. (Exh. 62, p. 2) 
Long Range 
Annual Ratio of 
Valuo 
Depend. Av, Annual Annual Less 


Annual Capacity Energy Value of Annual 
Unit Cost (KW) (MWH) Power Cost 


Kerr #3 $ 548,700 60,000 160,000 $1,560,000 $1,011,300 2.84 
Cochrane 1,049,700 60,000 270,000 1,807,500 757,800 172”? 


The $253,500 is the difference between the $1,011,300 
figure in the column entitled Annual Value Less Annual 
Cost as to Kerr No. 3 and the figure of $757,800.00 in the 
same column with respect to Cochrane. 


The $63,375.00 figure is 1/4th of $253,500.00 reflecting 
the fact that ‘‘the Company is entitled to one-half of the 
saving and recognizing that the Indian Tribes own only 
one-half of the power site.’?? (Examiner’s decision) 
(R 3637) 


In using witness Shepley’s testimony as to feasibility to 
establish the ‘‘net benefits’’ for fixing annual rentals two 
glaring errors stand out: 
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(1) No consideration is given to headwater benefit pay- 
ments which Petitioner will be required to pay to the United 
States under Section 10(f) of the Federal Power Act and 
under Article 33 of the license. Both section 10(f) and 
Article 33 require Petitioner to pay to the United States 
for benefits from the use of Hungry Horse storage such 
part of the annual charges for interest, maintenance and 
depreciation as the Commission may deem equitable. 


(2) Witness Shepley’s figures are not based on actual 
costs of power at Cochrane and the third unit, but on a 
fictitious value of power based on costs of theoretical steam 
electric generation. 


Headwater Benefits Must Be Considered 


No determination of ‘‘net benefits’’ from the Kerr third 
unit can be made without taking into consideration pay- 
ments for upstream storage at Hungry Horse reservoir. 
Such storage makes the third unit feasible. 


While his decision as to the amount of additional rental 
was not based on the ‘‘net benefits’? method, the examiner 
points this out in his decision as follows: 


‘‘Tt is clear that had any amounts been included in the 
cost of production from the third unit and the Kerr 
project for headwater benefits in the comparison be- 
tween such costs and the cost of power from alternative 
sources, the net benefits which have been here found 
available as the basis for additional rental purposes 
would not have been so great as they were found to 
be.”’ (R 3639) 


All witnesses who testified as to comparative costs of 
power or as to net benefits stated that consideration would 
have to be given to headwater benefit payments: 


See testimony of: 
Petitioner’s witness Woy (R 412) 
Petitioner’s witness Tudor (R 587-588) 
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Intervenor’s witness Lincoln (R 328-329) 
Intervenor’s witness Dibble (R 336-337) 


Witness Shepley was careful to point out that the figures 
he presented in Ex. 62 (R 1164-1168) were ‘‘exclusive of 
headwater benefit payments’? (R 719-720). Therefore the 
$253,500 derived from that Exhibit does not reflect any 
figure for those payments. 


This is not said in criticism of his testimony for the 
purpose of establishing feasibility since no final deter- 
mination of the amount of such payments has been made. 
However, the Commission cannot disregard the cost of 
headwater benefit payments as specifically recognized by all 
witnesses, if the net benefit method is to be used. 


The examiner described the efforts to make a determina- 
tion as follows: 


‘“‘The evidence shows that the Federal Power Com- 
mission has established a task force for the purpose of 
making a determination as to the headwater benefits 
and payments to be allocated to downstream projects 
because of the Hungry Horse project for the period 
beginning with 1950. Regular meetings of this task 
force have been held for the purpose of making pro- 
gressively more detailed studies of the headwater 
benefit problem. During the course of these meetings, 
no less than 25 different proposals have been made as 
to the manner in which the allocation should be made. 
One such proposal as made by the Staff of this Com- 
mission, contemplated an annual charge against The 
Montana Power Company for Hungry Horse storage 
of $206,856. Subsequently, however, the Staff has 
proposed a different formula. While a satisfactory 
formula for the establishment of headwater benefits 
has not yet been devised, the least sum of money which 
has been arrived at by the task force as a fair allot- 
ment of charges for Hungry Horse water at the Kerr 
plant is about $150,000, and as much as $536,000 has 
been suggested for the year 1956.”” (R 3638-3639) 
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The examiner in his decision failed to take into account 
such headwater benefit charges only because the amount of 
those charges had not been finally determined. (R 3639) 


Efforts of Petitioner to present additional evidence with 
respect to headwater benefit costs at Project No. 5 since 
the close of the original hearing have been unsuccessful. 


On July 18, 1959, Petitioner moved to reopen the hearing 
for the purpose of taking additional evidence on the subject 
of headwater benefits charges at Project No. 5, which was 
not previously available. (R 3664) Such petition was 
denied by the Commission by order issued July 16, 1959. 
(BR 3710) 


On June 29, 1960, Petitioner applied for the issuance of 
a subpoena duces tecum directing two members of the Com-. 
mission staff to appear at the reopened hearing and to. 
produce a report from the San Francisco office of the 
Commission containing its recommendations as to head-. 
water benefit payments, including Project No. 5. (R 3978) 
This application was denied on July 7, 1960. (R. 3986) 


On July 8, 1960 Petitioner sent a telegram to the Com- 
mission requesting that the report be made available under 
Section 1.36 (e) of the Commission’s Rules on Practice 
and Procedure. By letter of July 28, 1960, the Com- 
mission denied this request. (R 3955) 


After the hearings closed and on October 18, 1960, 
Petitioner received from the Commission a ‘Proposed 
Report on Investigation of Headwater Benefits, Columbia 
River Basin 1949 through 1956, Docket E 6384.” Peti-. 
tioner moved to reopen the proceeding for the purpose of 
introducing the report in evidence. (R 4083) The motion 
was denied. (R 4110) 


The only evidence in the record is that payments ranging 
from $150,000 per year to $536,000 are being considered. 
(BR 3639) 
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Whatever the final figures are, there is no question that 
they will be substantial. Whatever they turn out to be, they 
are as much a part of the cost of power at Project No, 5 
and the third unit as are the wages of the men who operate 
the plant. 


Nowhere in the record are there figures from which a 
“‘net benefit’? can be derived. So long as headwater benefit 
payment costs at Project No. 5 are not determined it is 
impossible to arrive at a net benefit. If the order stands, 
Petitioner must pay the Tribes the additional $63,375.00 
each year. Then, when the amounts due for headwater 
benefits are determined for the same years, it must pay 
these amounts to the United States. 


Such a result is unjust and unreasonable. To say that 
because certain costs of power at the Kerr third unit have 
not been finally determined by the Commission they can be 
disregarded in determining net benefits is a contradiction 
in terms. On this ground alone the case should be sent 
back to the Commission. 


Shepley Figures Are Not a 
Cost of Power Comparison 


Cochrane Dam is a hydroelectric facility located upon 
the Missouri River, near Great Falls, Montana, and is one 
of the projects now under Federal Power Commission 
license in Project 2188. 


Construction of Cochrane was not started until 1956, but 
Petitioner’s witness Woy testified as to the comparative 
costs at Kerr third unit compared to costs at Cochrane, 
taking the actual construction figures for Cochrane but 
adjusting them on the basis of costs when Kerr third unit 
was installed. Cochrane has an installed capacity of 
60,000 kilowatts, which is the same as the installed capacity 
of the third generating unit; it produces 270,000,000 kilo- 
watt hours of average annual energy, while only 160,000,000 
kilowatt hours can be obtained from the third unit. Mr. 
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Shepley of the Commission Staff made a comparison of the 
third unit and the Cochrane Project in order to measure 
feasibility of the third unit. 


The testimony of Mr. Shepley was presented for that 
purpose only. His testimony is based on a theoretical 
“<value”? of power derived from a comparison of the costs 
at Cochrane and at Kerr third unit with an assumed cost 
of steam plant generation. As the examiner points out, 
this is simply a standardized measure for judging economic 
feasibility. (R 3621) 


Whatever the merits of this method for determining 
economic feasibility, it does not even purport to show the 
net benefits of Kerr third unit over Cochrane.® 


The net benefit of one generating plant over another 
depends on the cost of power at one compared to the cost 
of power at another. 


In his Exhibit 62 Mr. Shepley adopted Petitioner’s 
annual costs at the third unit and at Cochrane; he also 
adopted Petitioner’s figures for the annual average genera- 
tion (in megawatt hours) at each. No question has been 
raised as to their correctness, and they have been ac- 
cepted by the Commission. 


Since both have the same capacity, the cost per megawatt 
hour at Kerr third unit is obtained by dividing the annual 
cost ($548,700.00) by the average annual energy in mega- 
watt hours (160,000), or $3.429 per megawatt hour. The 
cost per megawatt hour at Cochrane is similarly obtained 
by dividing the annual cost ($1,049,700) by the average 
annual energy in megawatt hours (270,000), or $3.888. 
Subtracting the cost per megawatt hour at the third unit 
from the cost per megawatt hour at Cochrane shows that 
a megawatt hour at the third unit costs $.459 less than 
it would cost at Cochrane. 


5 As has been pointed out, Mr. Shepley did not take into account headwater 
benefit payments or Indian rentals. 
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Since the average annual energy at the third unit is 
160,000 megawatt hours and the cost per megawatt hour 
is $.459 less than the cost at Cochrane, the saving or net 
benefit of the third unit over Cochrane on an annual basis 
is 160,000 x $.459 or $73,440.00. Dividing that figure by 
four to reflect the interest of the Tribes gives an annual 
rental for the third unit of $18,360, without taking into 
consideration headwater benefits. 


For this additional reason, the figure of $63,375.00 fixed 
by the Commission is defective, unreasonable and 
excessive, 


CONCLUSION 


(1) Since the Commission has no authority to increase 
the rentals previously fixed in the license for use of Tribal 
lands, that portion of the Commission’s orders requiring 
Petitioner to pay additional annual charges because of the 
installation of the Kerr third unit must be annulled and 
set aside. 


(2) In the event that this Court should find that addi- 
tional rentals are due the Tribes because of the installation 
of the Kerr third unit, it must remand to the Commission 
those portions of the orders relating to the amount of 
additional rentals because the Commission has used an 
arbitrary and unreasonable method, has failed to consider 
the payments which licensee must make to the United 
States for upstream reservoir costs and has excluded 
material evidence. 


Respectfully submitted, 


Sam B. Cuase 

JosepH A. McEiwarn 

Joun C, Hauck 
Attorneys for Petitioner 
The Montana Power Company 
40 East Broadway 
Butte, Montana 

July 24, 1961 
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APPENDIX 


The pertinent provisions of the Federal Power Act 
(June 10, 1920, 41 Stat. 1063, August 26, 1935, Title II, 
49 Stat. 838, as amended, 16 U.S.C. §§ 791 a-825 r). 


Section 10(e) (as enacted in Act of 1920) * * * 


Provided, that when licenses are issued involving the 
use of government dams or other structures owned by the 
United States or tribal lands embraced within Indian 
reservations the Commission shall fix a reasonable annual 
charge for the use thereof, and such charges may be re- 
adjusted at the end of twenty years after the beginning of 
operations and at periods of not less than ten years there- 
after in a manner to be described in each license: * * * 


Section 10(f) * * * 


That whenever any licensee hereunder is directly 
benefited by the construction work of another licensee, a 
permittee, or of the United States of a storage reservoir 
or other headwater improvement, the Commission shall 
require as a condition of the license that the licensee so 
benefited shall reimburse the owner of such reservoir or 
other improvements for such part of the annual charges 
for interest, maintenance, and depreciation thereon as the 
Commission may deem equitable. The proportion of such 
charges to be paid by any licensee shall be determined by 
the Commission. The licensees or permittees affected shall 
pay to the United States the cost of making such deter- 
mination as fixed by the Commission. 


Whenever such reservoir or other improvement is con- 
structed by the United States the Commission shall assess 
similar charges against any licensee directly benefited 
thereby, * * * (41 Stat. 1068, 49 Stat. 842, 16 U.S.C. 803). 
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STATEMENT OF THE QUESTIONS PRESENTED 
In the opinion of respondent, the questions are: 


1. Whether the Commission in granting licensing author- 
ity under the Federal Power Act! to add a new generating 
unit at a power site on tribal lands within an Indian reser- 
vation is empowered to fix a reasonable annual charge for 
the use of that site by the new unit pursuant to Section 
10(e) of the Federal Power Act. 


2. Whether the Commission, in using the ‘‘sharing of 
the net benefits’? method to determine the annual charges 
due the Indians for use of their tribal lands by the new 
generating unit, reasonably excluded possible headwater 
benefit payments from the cost comparison involved in that 
method. 


3. Whether the Commission’s method of comparing the 
costs of power from the new generating unit with the cost 
from the next best alternative source of power was 
reasonable. 


1 Federal Power Act, Federal Water Power Act of June 10, 1921, 41 Stat. 
1063, 16 U.S.C. 791-823, as subsequently amended, including amendments and 
additions and change of name by Title II of the Public Utility Act of 1935, 
Act of August 26, 1935, c. 687, 49 Stat. 838, 16 U.S.C. 791a-825r. Pamphlet 
copies of the Act have been filed with the Clerk for the convenience of the 
Court, 
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I. The Commission correctly held the petitioner 
should pay annual charges for the use of tribal 
lands by the project works being licensed 


II. The Commission’s determination of the amount 
of annual charges for use of tribal lands by the 
third Kerr unit was reasonable 


A. The exclusion of possible headwater benefit 
payments from the comparison of costs was 
reasonable 


B. The Commission’s method of comparing costs 
at Kerr and Cochrane was proper 
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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


Nos. 15,480, 16,359 
Tue Montana Power Company, Petitioner 
Vv. 


FrperaL Power Commission, Respondent 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
FEDERAL POWER COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER 
COMMISSION 


COUNTER-STATEMENT OF THE CASE 


On December 3, 1951, petitioner The Montana Power 
Company, the licensee for major license Project No. 5, filed 
an application for amendment of its license for that project 
to authorize the construction, operation and maintenance of 
certain proposed facilities in addition to those previously 
authorized to be constructed, maintained and operated (R. 
3326, 3613, 22 FPC 504).? 


* Pursuant to petitioner’s request for authorization to proceed with its pro- 
posed new facilities before the licensing authority was issued (R. 3325), the 
Commission, on December 29, 1951, advised petitioncr that commencement 
of construction of the proposed new facilities at its own risk prior to the 
issuance of the needed licensing authority would not prejudice consideration 
of petitioner’s application by the Commission (R. 3333-3334, 3614, 22 FPC 
504). The facilities involved became available for commercial operation in 
December 1954 (R. 3614, 22 FPC 504), and went into operation prior to 
obtaining the necessary authorization by license. 
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License Project No. 5, known as the Kerr Hydroelectric 
Development, is located on the Flathead River and Flat- 
head Lake near Polson in Flathead and Lake Counties, 
Montana. Before the construction here involved, it con- 
sisted of an arch dam about 160 feet high; a reservoir with 
a usable storage capacity of about 1,217,000 acre feet; 
two tunnels, each about 800 feet long; a powerhouse with 
installed generating capacity of about 112,000 kilowatts and 
turbine capacity of 154,000 horsepower; a step-up substa- 
tion and associated transmission lines. The license for the 
original project was issued on May 23, 1930, to a subsidiary 
of petitioner and was for a 50-year period. After several 
amendments to that license, the first of the two generating 
units was placed in operation in May 1939 and the second 
in May 1949. (R. 3614, 3630-3631, 22 FPC 504, 515). 

The new facilities for which authorization by license was 
requested here consisted of an extension of the existing 
powerhouse, a third generating unit of 56,000 kilowatts in- 
stalled generating capacity with a 78,500 horsepower tur- 
bine, a tunnel about 900 feet long, a new intake upstream 
of, but separate from, the existing intakes, and other ap- 
purtenant facilities (R. 3641, 22 FPC 523). In filing its 
application, petitioner explained that the additional fa- 
cilities were necessary for peaking purposes and that they 
would also supply additional firm power in critical water 
years when the Government’s upstream Hungry Horse Dam 
is in operation (R. 3326). 

Petitioner’s Kerr Project involves the occupation and use 
of certain lands of the Flathead Indian Reservation and 
the Flathead National Forest. Part of the lands within the 
project boundary are owned by the Confederated Salish 
and Kootenai Tribes of the Flathead Reservation, the 
interveners here (R. 3614, 22 FPC 504). The Indian tribes 
have objected to the issuance of the requested amendment 
unless provision is made for payment by petitioner of rea- 
sonable compensation for the use of the tribal land by the 
third Kerr generating unit. 

After hearings, the examiner, on May 14, 1959, rendered 
a decision in which he concluded that the third generating 
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unit was feasible and that the amendatory licensing au- 
thority should be issued, subject to the approval of the 
Secretary of the Interior,’ upon condition, inter alia, that 
petitioner pay $50,000 per year, commencing as of Decem- 
ber 1954, to the Indian tribes for the additional use of their 
lands by the third generating unit (RB. 3613-3642, 22 FPC 
504). The Commission, on September 18, 1959, adopted 
this decision as its own, with only slight modifications in 
the findings (R. 3724-3725, 22 FPC 502). 

By letter of September 28, 1959, the Commission sent a 
copy of its order of September 18, 1959, to the Secretary of 
the Interior for his review and approval (R. 3956). In 
response to this request, the Secretary of the Interior, by 
letter dated March 9, 1960 (R. 3893-3894), advised the Com- 
mission that his Department believed that the most reason- 
abl method for determining the rental due the Indians was 
to use exclusively the method referred to in the record and 
decision as the ‘‘sharing of the net benefits’? method and 
that accordingly an annual charge of $63,375, the amount 
derived by that method, would be satisfactory to him. 

On May 19, 1960, the Commission, prior to certification 
of the record to this Court in No. 15480, issued an order re- 


8The Act of March 7, 1928, 45 Stat. 200, 212-213, relating to the Flathead 
Indian Reservation provides: 


** * That the Federal Power Commission is authorized in accordance 
with the Federal Water Power Act and upon terms satisfactory to the 
Seeretary of the Interior, to issue a permit or permits or a license or 
licenses for the use, for the development of power, of power sites on the 
Flathead Reservation and of water rights reserved or appropriated for the 
irrigation projects * * * 


‘Petitioner filed an application for rehearing (R. 3727-3733) which the 
Commission rejected and returned as unacceptable for filing (R. 3740). The 
basis for this rejection was that the Commission’s decision was, by its own 
terms, subject to approval of the Scerctary of the Interior so that the order 
did not have any finality, The petition for review in No. 15480, filed in this 
Court on December 22, 1959, secks review of the order of September 18, 1959. 
This petition should be dismissed for lack of jurisdiction since, as the Commis- 
sion stated, that order had no finality—a prerequisite for review under Section 
313(b) of the Federal Power Act. See, ¢.9., F.P.C. v. Metropolitan Edison 
Co., 304 U.S. 375; California Oregon Power Co. v. F.P.C., 99 AppDC 263, 
270, 239 F. 2d 426, 433; Northwestern Electric Co. v. F.P.C., 125 F. 2d 
882, 887 (CA 9). 
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opening the proceeding for hearing for the purpose of 
affording an opportunity to the parties, including the Com- 
mission staff, as well as the Secretary of the Interior, who 
was not a party, an opportunity to present additional evi- 
dence (R. 3966-3967). At the reopened hearing, the staff pre- 
sented evidence showing that the sharing of the net bene- 
fits method had been used previously in proceedings to 
determine annual charges for use of Government dams (R. 
4105-4107, 25 FPC 227-229). The intervener Indians intro- 
duced a resolution of Tribal Council approving any annual 
charge approved by the Secretary of the Interior not less 
than the $50,000 amount found reasonable in the Commis- 
sion’s order of September 18, 1959 (R. 3937-3939). No 
appearance was made on behalf of the Secretary of the 
Interior (R. 4105, 25 FPC 227). Thereafter, the examiner, 
on November 3, 1960, issued a decision (R. 4101-4110, 25 
FPC 225) readopting the findings of his May 14, 1959 
decision. 

The Commission, by order of January 30, 1961 (R. 4174- 
4178, 25 FPC 221), concluded that upon reconsideration of 
the record, including the evidence introduced at the re- 
opened hearing, the annual charge for use of the tribal lands 
should be $63,375, rather than the $50,000 amount previ- 
ously found reasonable. In reaching this conclusion, the 
Commission found there was ample justification for using 
the ‘‘net benefits’? method as the sole basis for determining 
the reasonable annual payment for the additional use of the 
Flathead reservation power site. Petitioner’s timely appli- 
cation for rehearing (R. 4180-4194) was denied on March 
24, 1961 (R. 4197). The petition for review in No. 16359 
followed. 


SUMMARY OF ARGUMENT 
I 


The Commission was correct in holding that it had the 
authority to condition the authorization by license for the 
third Kerr generating unit upon the payment of reasonable 
annual charges for the use of tribal lands by that new unit. 
Petitioner’s contentions to the contrary are unsound prin- 
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cipally because they fail to recognize that under the Federal 
Power Act the Commission licenses ‘‘project works’? not 
‘projects’? as such. Thus, whenever the Commission au- 
thorizes the construction, operation, and maintenance of 
new project works, its licensing authority is invoked, in- 
cluding the provisions of Section 10(e) which impose cer- 
tain mandatory conditions with respect to charges to be paid 
by the licensee. 

It is clear, moreover, that the license issued in 1930 per- 
mitted the construction, operation, and maintenance of gen- 
erating units with an aggregate capacity of only 150,000 
horsepower. While no precise formula seems to have been 
used in 1930 to arrive at the flat annual charges agreed upon 
for the use of the tribal lands by the licensed project 
works, the Commission’s conclusion, that the amount of 
annual charges was predicated on the capability of the 
generating units there licensed, is reasonable. The fixing 
of flat annual charges by that license, instead of adoption 
of a formula based on actual power output which would 


result in varying charges from year to year, is consistent 
with this conclusion. 


II 


The Commission’s use and application of the so-called 
‘sharing of the net benefits’? method in determining the 
amount of annual charges due the Indians for the use of 
their tribal lands by the third Kerr generating unit was 
reasonable. This method consists of (1) ascertaining the 
cost saving or net benefit stemming from the use of the 
tribal lands as a site for the new unit rather than the next 
hest alternative source of power and (2) dividing this cost 
saving between the owner of the site and the user. 

Petitioner’s objections relate solely to the manner in 
which this cost saving was derived. First it complains 
that the cost comparison was defective because possible 
headwater benefit payments were not considered. But this 
overlooks that the record indicates that the amount of those 
headwater benefit payments, if any, will be affected by the 
Indian rental payment here determined. Since this is the 
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case, the Commission, if petitioner’s view had been ac- 
eepted, could not have determined the Indian rentals due 
under Section 10(e) as an incident to the licensing because, 
on this record, only the comparative cost approach afforded 
a reasonable basis for ascertaining such rentals. 

Thus, the Commission necessarily had to decide either 
the cost saving, for fixing Indian rentals, or the amount of 
“chenefit”’, for a headwater benefit payment determination, 
on the basis of the other. Since the Power Act clearly con- 
templates determination of Indian rentals prior to the time 
licensed project works are available for service, while 
headwater benefits cannot be determined until after begin- 
ning of operations, the Commission’s choice was emi- 
nently reasonable. This is particularly true because it is 
also apparent that the greater the Indian payment the 
smaller will be the headwater benefit for the third Kerr 
unit. It should be noted, in addition, that the record shows 
that the Cochrane plant, with which the cost comparison 
was made, is also a project which may well be liable for 
headwater benefit payments. These were also not consid- 
ered but, if considered, would offset such payments attrib- 
utable to Kerr in a cost comparison. 

Petitioner’s other objection is that the Commission did 
not properly compare the annual cost of power at the third 
Kerr unit with that at Cochrane, admittedly the next best 
alternative source of power. While the third Kerr unit and 
Cochrane have the same dependable capacity, it was esti- 
mated that Cochrane would, on an annual average basis, 
generate 110 million kilowatt-hours of energy more than 
the third Kerr unit. The Commission therefore had to 
take this greater energy output into account to obtain a 
meaningful comparison. It did this by crediting Cochrane 
with the value of the additional energy produced there on 
the hasis of the cost of producing the equivalent amount of 
energy at a steam generating plant. This provides a basis 
for showing the equivalent total costs to petitioner for ob- 
taining the same amounts of dependable capacity and of 
energy output if one hydroelectric source is used rather 
than another. This is true because the additional energy 
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from Cochrane was evidently available to petitioner from 
other sources since it chose to build the Kerr unit so that 
the additional energy at Cochrane had value only if peti- 
tioner could utilize it at a saving. On a system which, like 
petitioner’s, includes a steam generating plant such addi- 
tional energy can readily be used instead of steam gen- 
erated energy. Accordingly, it was reasonable to use the 
costs of steam generated energy as a measure of value of 
Cochrane’s additional energy since the cost of generating 
energy by steam includes variable costs, principally for 
fuel, while the costs of providing additional energy at a 
hydroelectri¢ plant are negligible. 


ARGUMENT 


I. The Commission Correctly Held the Petitioner Should Pay 
Annual Charges for the Use of Tribal Lands by the Project 
Works Being Licensed 


Petitioner’s basic contention (Br. pp. 15-18) that the 
Commission had no power to condition the authorization it 
granted by license for the construction, operation, and 
maintenance of the third Kerr generating unit and related 
project works upon the payment of rentals for the use of 
the tribal lands by these new project works is based on a 
fundamental misinterpretation of the Act. Petitioner im- 
properly assumes that the provisions of Section 10 of the 
Power Act, which prescribe mandatory conditions for in- 
clusion in licenses issued under the Act, do not apply when 
the required authorization by license is issued in a document 
laheled as an amendment to an existing license. This is 
not the case. 

The Commission is empowered by Section 4(e) of the 
Power Act to license the construction, operation, and main- 
tenance of water power ‘‘project works,’’ not ‘projects’? 
as such.’ Lake Ontario Land Development & Beach Protec- 


5 Section 3(11) defines ‘‘ project’? as the ‘complete unit of improvement or 
development, consisting of a power house, all water conduits, all dams and 
appurtenant works and structures (including navigation structures) which 
are a part of said unit, and all storage, diverting, or forebay reservoirs 
directly connected therewith, the primary line or lines transmitting power 
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tion Ass’n. v. F.P.C., 93 AppDC 351, 356, 212 F. 2d 227, 
232, certiorari denied, 347 U.S. 1015. As this Court held 
in that case (93 AppDC 351 at 356, 212 F. 2d at 232): 


*** The Commission licenses facilities—dams, power- 
houses, transmission lines and other ‘‘project works’? 
of various sorts—not projects as such. Care must be 
taken in any consideration of this statute lest an in- 
advertent shifting of the terms ‘‘project’’ (which is a 
whole development) and ‘‘project works’’ (which are 
structures) cause confusion. [Footnotes omitted.]° 


When, as here, authorization by license is sought for the 
construction, etc., of project works constituting only a por- 
tion of a complete project such authorization is neverthe- 
less a ‘‘license’’ within the meaning of Section 4(e) even 
if it is referred to as an amendment of an existing license 
for the purpose of showing that the new works are part of 
an existing project as defined in the Power Act. This is 
consistent with the provisions of Section 10(i) of the 
Power Act which authorize the Commission to issue “‘li- 
censes’’ for a minor part only of a complete project. 
Accordingly, in issuing the authorization by the license 
amendment here involved, the Commission was governed 
by Section 10(e) of the Power Act, and the provisions 
relating to the Flathead Indian Reservation in the Act of 
March 7, 1928, 45 Stat. 200, 212-213, as amended, 45 Stat. 
1623, 1640.7 The 1928 Act provides that, in accordance 
with the Power Act and ‘‘upon terms satisfactory to the 
Secretary of the Interior,”? the Commission may issue 


therefrom to the point of junction with the distribution system or 
with the interconnected primary transmission system, all miscellaneous 
structurcs used and useful in connection with said unit or any part thereof, 
and all water-rights, rights-of-way, ditches, dams, reservoirs, lands, or interest 
in lands the use and occupancy of which are necessary or appropriate in the 
maintenance and operation of such unit.’” 

Section 3(12) defines ‘‘ projects works’’ as ‘‘the physical structures of a 
project.’? 


6 And Section 23(b) of the Power Act makes it unlawful ‘‘to construct, 
operate or maintain’’ only project works for the purpose of developing power 
without a license when Commission jurisdiction exists. 


7 See p. 60 of pamphlet edition of Federal Power Act, note 1, supra. 
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licenses ‘‘for the use, for the development of power, of 
power sites on the Flathead Reservation * * *.’? Section 
10(e) of the Power Act provides that when, as here, licenses 
are issued involving the use of tribal lands embraced within 
Indian reservations the Commission shall ‘fix a reasonable 
annual charge for the use thereof’? and that such charges 
may by readjusted at the end of twenty years after the 
project is available for service* and at periods of not less 
than ten years thereafter. The foregoing considerations 
show not only that these provisions governed the issuance 
of the authorization by license for these new project works, 
but also that the conditions in the 1930 license with respect 
to Indian rentals, including the provision permitting adjust- 
ment of those rentals only after twenty years from the 
beginning of operations, related only to the authorization 
for construction, operation, and maintenance of the project 
works there involved. 

While petitioner (Br. p. 11) seeks to convey the impres- 
sion that the license issued on May 23, 1930, would have 
permitted construction, operation, and maintenance of 
project works with a rated capacity in excess of 150,000 
horsepower, an examination of the license will plainly show, 
on the contrary, that with respect to turbine capacity the 
authorization was limited to the construction, operation, 
and maintenance of generating units with a total rated 
capacity of 150,000 horsepower.® For the Commission in 
1930 specifically issued the license ‘‘for the purpose of con- 
structing, operating, and maintaining certain project 
works,’’ (R. 3211) which the license required to be con- 
structed ‘‘in substantial conformity with the approved 
maps, plans, and specifications thereof made a part of this 


8 Prior to amendment in 1935 (49 Stat, 838, 842) the twenty year period 
ran from the ‘‘beginning of operations.’’ Sec Pet. Br. App. p. 28, 


9 Petitioner’s suggestion is plainly at odds with its own actions here since 
it would not have needed the license amendment sought if authority to install 
the third Kerr unit already existed. 
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license * * *”? (R. 3213).2° Moreover, as required by Sec- 
tion 9(a) and 10(b) of the Power Act, no substantial 
changes in the approved plans were permitted without prior 
Commission approval (R. 3213). These plans, which pro- 
vided for three generating units, each having 50,000 horse- 
power capacity, were incorporated in the originally issued 
license (R. 3226.10). The statement in that 1930 license, 
upon which petitioner seems to rely, that the licensee, with- 
in a specified period, was to complete the installation of 
‘‘three units of not less than 150,000 horsepower aggregate 
eapacity’’ (R. 3214), was obviously not intended to modify 
the scope of the specific authorization but was simply de- 
scribing the time in which the licensee was obligated to 
complete the authorized units. Prior to construction of the 
three units, the license was amended to permit the licensee 
to construct, instead, two units of 77,000 horsepower rated 
capacity each (R. 3247-3258; 3630-3631, 22 FPC 515). 

Since the provisions of Section 10(e) had to be consid- 
ered in licensing the new project works sought to be added 
to Project No. 5 in this present proceeding, the Commission 
was required to fix a reasonable annual charge for the use 
of the tribal lands involved in such licensing. If, as Montana 
Power contends (Br. pp. 13-14), the parties in fixing the 
annual charges in 1930 had taken into consideration the 
possibility of an unlimited future expansion of the plant 
capacity then being licensed, the Commission might have 
concluded here that the use of the tribal land for the third 
unit was within the use contemplated in fixing the rental in 
1930, so that it might have assessed no new charge for use 
of the tribal lands. 


10 This license provision also stated that, except in case of emergency ‘‘no 
substantial alteration or addition not in conformity with the approved plans 
shall be made to any * * * project works constructed under this license without 
the prior approval of the Commission * * * ’? (R. 3213). 


11 Petitioner’s attempt to rely (Br. p. 17) on California Oregon Power Co., 
23 FPC 59, for its contention that the Commission may not require charges 
for additional use of a Government dam or tribal lands is misplaced. For, in 
that order the Commission specifically found that the Government was recciv- 
ing reasonable compensation for the use of the dam (23 FPC 71). In making 
that finding, the Commission showed that it believed that additional compen- 
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However, as the examiner’s first decision, which the Com- 
mission adopted, demonstrates in detail (R. 3623-3632, 22 
FPC 510-516), the available evidence shows that the an- 
nual charges initially fixed related specifically to the fa- 
cilities which were to be installed pursuant to the license as 
issued in 1930. The language of that license itself also 
makes this clear. For it states that payments were to be 
made ‘‘as compensation for the use, in connection with this 
license, of the Flathead Indian tribal lands”’ (R. 3219) (em- 
phasis added). Since the construction of additional project 
works required new licensing authority, even though termed 
an amendment (¢.g., Pacific Gas and Electric Co., 2 FPC 
516; Virginia Electric and Power Co., 23 FPC 537), this 
language shows that the compensation there provided re- 
lated to the particular use of the tribal lands then being 
authorized, 

Nevertheless, petitioner argues that the flat rental pay- 
ments agreed upon in 1930 were intended to take into con- 
sideration the use of the tribal lands by possible future 
expansions. It contends that this must have been so because 
the flat rentals were intended to eliminate any risks to the 
Indians from variations in business conditions and use of 
the licensed plant. However, the statements quoted by peti- 
tioner (Br. pp. 12-13) relating to the desirability of flat 
rentals, as opposed to rentals based upon the actual use 
of the licensed facilities, do not support that position. For 
the possible variation in use and profitableness of the Kerr 
facilities related to the then proposed plant and not to any 
future expansion. Indeed, the record shows that in the 
negotiations leading up to agreement upon a schedule of 
flat annual charges, all of the methods of determining an- 


cM ——————r— 


sation could be required at that time even though the twenty-year period of 
Section 10(¢) had not expired. In any event, contrary to the present peti- 
tioner’s assumption, there was no finding there that any additional use was 
being made of the Government dam by the new project works being licensed. 
This is as would be expected, for the new works consisted of a new dam 
several miles downstream from the Government dam, operated to level out the 
extreme fluctuations in river flow resulting from the operation of the com- 
pany’s projects upstream from the new facilities, Such operations correct 
or offset or supplement, rather than use, the Government dam. 


12 


nual charges which were considered were based on esti- 
mates of power output from the facilities for which a li- 
cense was sought. 

One method suggested by the Indian Bureau of the De- 
partment of Interior was a fixed rate per horsepower per 
year predicated on the basis of 80,500 horsepower, which 
was expected to be produced with the facilities there li- 
censed (R. 3159, 3626, 22 FPC 512). A suggestion by the 
Attorney in Chief of the Irrigation Division of the Indian 
Bureau, the section most immediately concerned with this 
development, that rental payments should be $150,000 per 
year, based on one dollar per horsepower of installed 
capacity, was also considered (R. 3626, 22 FPC 512). 
Another suggested method, used by both the Commission 
staff and the Army Engineers in studies leading up to the 
agreed upon annual charge*s, derived charges by a com- 
bination of fixed and variable charges (R. 3625, 22 FPC 511- 
512). The Commission staff’s formula indicated total an- 
nual rentals ranging from $48,000 to $421,320, with the 
highest figure representing close to the output maximum 
possible with a rated capacity of 150,000 horsepower at 
75 percent load factor (R. 3170). A similar calculation 
made by the Army Engineers, assuming an installed 
capacity of 150,000 horsepower, would have resulted in a 
maximum annual charge of $372,700 at a developed capacity 
of 110,000 horsepower (R. 3173, 3625, 22 FPC 512). 

However, as the report prepared by Mr. Scattergood 
(Pet. Br. pp. 12-13) pointed out, the plans suggesting 
rental charges based on actual energy output posed the 
‘‘possibility of the use of the Flathead plant for peaking 
purposes only or in dull times the giving to it of only a 
reduced proportion of the entire system load, and 
in general the avoiding of the temptation to starve this 
plant in order to reduce the Indian rental.’’ These dif- 
ficulties, it should be noted, all related to possible variations 
of energy output from the generating capacity then pro- 
posed to be licensed. 

The agreement upon the fixed rental involved no change 
in the assumed generating capacity. It not only protected 
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Indians from the vicissitudes of business conditions, but 
also offered the licensee the opportunity of reaping the 
benefits of a large output of energy from the licensed plant. 
Since the contemplated variations in production in no way 
depended on building of additional facilities, the desire to 
protect the Indians from business variation does not pro- 
vide any basis for petitioner’s claim that the flat rental 
was intended to cover power output not considered or con- 
templated in any of the methods for determining the rental 
charge which formed the basis for arriving at the agreed 
upon table of flat annual charges. In these circumstances, 
the Commission’s finding that the charges under the origi- 
nal license related only to the use of the tribal lands by 
the project works then being licensed is supported by sub- 
stantial evidence and hence may not be set aside by this 
Court. 


Il. The Commission’s Determination of the Amount of Annual 
Charges for Use of Tribal Lands by the Third Kerr Unit 
Was Reasonable 


We have shown above that as a condition for licensing 
the construction, operation, and maintenance of the third 
Kerr generating unit at the Flathead Reservation site, the 
Commission was required to determine the reasonable an- 
nual charge for the use of the tribal lands by that third 
unit. In making this determination, the Commission recog- 
nized that the rental value of the site stemmed from the 
fact that its use enabled Montana Power (and presumably 
the rate payer) to achieve a cost saving. Accordingly, the 
first step in ascertaining the annual charges was to deter- 
mine the amount of cost saving achieved by the use of the 
site by the third Kerr unit. The second step was to deter- 
mine how much of that saving should be paid as a rental 
to the Indians for use of the tribal lands. The Commission 
concluded that a quarter of the saving would constitute the 
reasonable rental since the Indians owned only half of the 
power site and because the advantage to Montana Power 
accruing from use of the site would be nonexistent if the 
entire cost saving were dissipated by payment to the 
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Indians. Petitioner’s objections, which relate only to the 
first of these steps, namely the method for determining the 
value of using the power site, are without substance. 

Before discussing the reasonableness of the Commission’s 
determination in this respect, it should be noted that peti- 
tioner’s preliminary objection (Br. p. 18) to determining 
cost savings with respect to the new third unit alone com- 
pletely ignores the context of the Commission’s action. 
Petitioner’s specific suggestion that some of the previously 
incurred costs of the existing dam and reservoir should 
have been allocated to the cost of the new unit for the 
purposes of determining cost savings is erroneous since 
those costs were fixed and were not changed by addition 
of the third unit. Indeed, it may be presumed that when 
the charges for the project works licensed in 1930 were 
determined the cost of the dam and reservoir were con- 
sidered in ascertaining the value of the site with respect to 
the project works then being licensed. And if a lesser cost 
had been included in the relevant costs at that time, a 
greater Indian rental would presumably have been agreed 
upon. Since those costs have previously been considered, 
it would have been a duplication to allocate any of those 
costs to the third unit when, under the provisions of Sec- 
tion 10(e) of the Power Act, no readjustment in the charges 
relating to use of the tribal lands by the previously licensed 
projects works could be made prior to 1959. 

In any event, one of the very benefits of the third Kerr 
unit, as opposed to the Cochrane alternative, was the exist- 
ence of the dam and reservoir, so that construction costs 
were low (R. 3618, 22 FPC 507). To consider anything 
other than the incremental costs relating to the third Kerr 
unit would, therefore, have been contrary to fact in ascer- 
taining the cost savings of the new project and the resultant 
value of using the Flathead site. 
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A. The Exclusion of Possible Headwater Benefit Payments From the 
Comparison of Costs Was Reasonable 

Petitioner’s objection (Br. pp. 22-25) that the determina- 
tion of annual charges by using the ‘‘net benefits’? (or 
‘‘comparative cost’’) method is unreasonable if headwater 
benefit payments are not included as a cost of the third 
Kerr unit, does not withstand scrutiny. While we recog- 
nize that headwater benefit payments attributable to the 
third Kerr unit may be exacted, petitioner fails to point out 
that their amounts will depend upon benefits resulting after 
the Indian rental involved here is taken into account. By 
contrast, the Act in no way makes determination of Indian 
rentals under Section 10(e) dependent upon a determination 
of headwater benefit payments under Section 10(f). 

Petitioner ignores the obvious fact that cost saving, for 
fixing tribal rentals, and the amount of ‘‘benefits’’, for de- 
termining headwater benefit payments, cannot both be the 
end remainder of Commission regulation. Acceptance of 
petitioner’s view would have the effect of preventing any 
determination of rentals for the use of tribal lands as an in- 
cident to the licensing of new project works, even though 
Section 10(e) of the Power Act clearly contemplates such a 
determination at least prior to the time the licensed project 
works become available for service. For the record shows 
that the comparative cost or net benefit approach used as a 
starting point by the Commission afforded the only reason- 
able method suggested on the record for determining the 
annual charges for use of the tribal lands by the project 
works to be licensed. 

As we have indicated, the statutory scheme indicates that 
determination of the amount of annual charges for the use 
of tribal lands must precede the determination of head- 
water benefit payments. Section 10(e) of the Power Act 
provides in pertinent part: 

* * * That when licenses are issued involving the use 
of * * * tribal lands embraced within Indian reserva- 
tions the Commission shall * * * fix a reasonable annual 
charge for the use thereof, and such charges may * * * 


be readjusted * * * at the end of twenty years after the 
project is available for service * * *, 
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Since the charges remain fixed for twenty years after the 
project is available for operation, such charges are obvi- 
ously intended to be determined prior to the commence- 
ment of operation of the project. On the other hand, 
charges under Section 10(f) of the Power Act for annual 
headwater benefit payments cannot be determined until 
after the downstream project is constructed and has been 
in operation for at least one year, i.e., at least one year 
after the annual charges for use of Indian power site lands 
should have been fixed as an incident to the licensing of 
such a downstream project. 

This is the case because Section 10(f) calls for a pay- 
ment only from such downstream power projects as are 
‘directly benefited by the construction work of another 
licensee, a permittee, or of the United States of a storage 
reservoir or other headwater improvement * * * ” (em- 
phasis added). Thus the determination of whether a down- 
stream project is liable for payments pursuant to Section 
10(f) of the Power Act depends in the first instance on 
whether any benefit is, in fact, received by the downstream 
project. And the existence of such benefit cannot be known 
or even be predicted with any degree of accuracy prior to 
actual operation and realization of the benefits. For the 
principal benefit will be the generation of more electric 
energy because of releases of water from a headwater 
storage reservoir than the unregulated river flow would 
have permitted. And the scope of this benefit will vary 
from year to year depending on weather and river flow 
conditions. Moreover, since releases of water by the head- 
water project are intended to benefit downstream users 
collectively, the benefits, if any, accruing to a particular 
downstream project are unpredictable in view of the varia- 
tions of river flow conditions from point to point. Indeed, 
the river flow passing through a storage reservoir in a 
particular year may be such that storage releases are 
unnecessary or unusable, at least at some downstream 
projects, 

Not only does the Power Act, therefore, clearly contem- 
plate that annual charges for the use of tribal lands must be 
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determined ahead of headwater benefits payments, but it is 
also clear that the amount of a headwater benefit payment, 
will, in a case like the present, be dependent upon the 
amount of the Indian rental. This is shown by the fact that 
even if, in any given year, a downstream project is shown 
to have generated more power because of water releases 
from an upstream storage reservoir than unregulated river 
flow would have permitted, the amount of benefit, if any, 
to the downstream user depends on whether the value of 
that additional power exceeds the costs, if any, incurred to 
permit the utilization of the releases for the generation and 
sale of additional power. For instance, if a downstream in- 
stallation is enabled to increase its average annual genera- 
tion of power without any change in its physical plant 
there would be virtually no additional costs attributable to 
the power generated as a result of upstream releases since 
the plant would be operated anyway. If, on the other 
hand, new facilities are added to permit utilization of the 
upstream storage releases, the costs of those new facilities 
would have to be considered in determining the amount of 
the benefit received from those releases. And in this case, 
Montana Power’s evidence showed that the third Kerr unit 
would generate about twice as much energy with Hungry 
Horse releases than without them (R. 3618, 22 FPC 507) 
and also that the utilization of such additional flow of water 
from storage justified building the new Kerr unit (R. 3617, 
22 FPC 506-7). On the basis of these demonstrations, it 
would therefore be necessary in determining the amount of 
henefits, if any, accruing to the Kerr plant from Hungry 
Horse storage releases to deduct the costs ineurred by 
Montana Power in utilizing those releases in generating 
additional power from the value of the power. One of these 
costs is necessarily the annual charge for the use of the 
tribal lands by the third Kerr unit, regardless of the method 
of determining that charge, since the use of the third Kerr 
plant is contingent upon licensing authority which requires 
approval of an annual charge by the Indians. 

Tt is therefore apparent that the amount of any head- 
water benefit payments on account of the Kerr plant can- 
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not be ascertained without knowing the amount of the an- 
nual charge to be paid for the use of the tribal lands by the 
third Kerr unit. If the costs of the project equal the value 
of the additional power generated there would be no benefit 
and hence no payment under Section 10(f) of the Power 
Act. Even if there is a net benefit to the downstream 
project, the amount of that benefit—which is dependent 
upon the amount of the Indian rental among other things— 
when compared to the benefits derived by other projects 
would determine a particular project’s proper portion of 
the total payment that the Commission determines should 
be made to the owner of the headwater improvement.” 

Since the Power Act contemplates determination of the 
Indian rentals ahead of headwater benefits, and since the 
amounts of headwater benefit payments attributable to the 
third Kerr unit are dependent upon the amount of the 
Indian rental, the Commission could not postpone its deter- 
mination of the Indian rental. Moreover, while the Act 
docs not state that the rental value of an Indian power site 
must be determined on a comparative cost method, it seems 
clear that the power value of a site is derived from the fact 
that the site permits the construction of a hydroelectric 
unit which can produce power at a lower cost than 
other available sources at the time when such power is 
needed. 

The comparative cost approach used by the Commission 
provides a rational method of determining that value. This 
is demonstrated by the fact that while the precise compari- 
son used by the Commission was not specifically advanced 
by any witness, witnesses for both the petitioner and the 
Indian tribes did base a portion of their testimony relating 
to the rental value of the site on comparative cost compari- 
sons (R. 3632-3636, 22 FPC 516-519). While concededly 
these witnesses deemed it a shortcoming in their results that 
headwater benefit payments were not included in their eal- 


12 Section 10(f) of the Power Act provides that the owner of the headwater 
improvement should be reimbursed ‘for such part of the annual charges for 
interest, maintenance, and depreciation thereon as the Commission may deem 
equitable.’’ 
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culation of costs, nevertheless the exclusion of such costs 
in the Commission method was justified since it does not 
hurt petitioner and because it is the most reasonable method 
suggested by the record. 

As petitioner contends, theoretically the determination 
of the ‘‘net benefits’’ of using the Flathead site as opposed 
to the Cochrane suffers from not taking account of their 
respective headwater benefit payments. Nevertheless, not 
only does the determination of those payments depend upon 
the tribal rentals, and hence could not be considered, but 
the record also shows that the exclusion was not really to 
the detriment of petitioner. For it should be noted, as 
petitioner does not, that while headwater benefit payments 
were not estimated or included in the estimated cost of the 
third generating unit they were similarly not included in 
determining the estimated cost of power from the Coch- 
rane development—the alternative source with which com- 
parison was made. And Cochrane is another hydroelectric 
generating plant which the record shows may, like the 
Kerr plant, have to make substantial headwater benefit pay- 
ments (R. 71-72). As a matter of fact, it is not now known 
whether headwater benefit payments will be assessed 
against cither Cochrane or the third Kerr unit. And if any 
are, they would be offsetting. Of at least equal importance 
is the fact that this record indicates that the amount of 
the Tndian rental for the third Kerr unit will have to be 
considered in ascertaining both the amount of the benefit, 
if any, and of the payments to be assessed against the Kerr 
project. Since this is the case, the greater the Indian rental 
the smaller will be the headwater benefit for the third Kerr 
unit. 

Finally, the only approaches, not specifically based on 
comparative costs, that were suggested on the record as a 
hasis for determining the rental charge for the use of the 
tribal lands by the third unit were theoretically unsound 
and unacceptable. Two witnesses suggested methods (R. 
3633, 3636-3637, 22 FPC 517, 519-520) that made the basic 
assumption that the annual charge of $175,000 for the first 
two units, which had been fixed in 1930, provided a point 
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of departure for determining the rental value of the site for 
the third Kerr unit. Legally there was no reason why the 
same rental rate should apply to the third unit as to the 
other two units, even if the basis for the original charge 
was accurately known, which it was not. And while, under 
Section 10(e) of the Power Act, the rental charge for use 
of tribal lands by the first two Kerr units was fixed for 
a twenty-year period after beginning of operations of the 
project,'* so that projections and guesses as to the future 
had to be utilized in fixing such rentals in 1930, this does 
not mean that there is now any presumption that the rental 
charge arrived at more than twenty years before has con- 
tinuing economic validity which can be used to determine 
the current value of an additional use of the site. Indeed, 
changed circumstances here, particularly the availability of 
storage releases from the Hungry Horse development start- 
ing in 1951, indicated that the amount of that charge could 
not he accepted without independent justification. 

The only other non-comparative-cost method suggested 
on the record (R. 3633, 3634, 22 FPC 517, 518) as a basis 
for determining the annual charges was the so-called Pelton 
formula. But this is really no formula at all but represents 
simply the charges agreed to by the parties in another in- 
stance where it was necessary to determine the amount of 
annual charges for the use of tribal lands as a power site. 
Moreover, other than that the Indians in that case were 
owners of about one-half of the power site, the record here 
does not show that the two sites are comparable. Particu- 
larly lacking is evidence as to alternative power sources at 
Pelton. Thus there seems to be no objective basis for apply- 
ing the formula used in determining rentals at that site in 
determining rentals for the Flathead site. Indeed, since 
comparability includes evidence as to alternative power 
sources, even this method, if properly presented, involves a 
comparison of costs. 


13 Under the 1935 amendment to the Power Act, the twenty-year period 
commences at the time the licensed project works are ‘available for servicc.’? 


21 


For these reasons, the Commission was fully justified in 
concluding that it was justified in using the ‘‘net benefits’? 
method to the exclusion of other methods of record in deter- 
mining the reasonable annual payment for the additional 
use of the power site at the Kerr project. 


B. The Commission’s Method of Comparing Costs at Kerr and 
Cochrane Was Proper 

Petitioner’s final contention (Br. pp. 25-27) that in any 
event the Commission did not use a reasonable method in 
determining the difference in the cost of power at the two 
plants is also without merit. It is undisputed that the an- 
nual costs of the Cochrane hydroelectric development were 
shown as $1,049,700 and of the third Kerr unit as $548,700. 
The difference of $501,000 between the annual costs of these 
two alternatives is not meaningful, however, without adjust- 
ment since it was estimated that the Cochrane development 
could, on an annual average, generate 110 million kilowatt- 
hours more than the third Kerr unit, notwithstanding the 
fact that both units had a dependable capacity of 60,000 
kilowatts. The Commission therefore adjusted the $501,000 
gross cost difference by taking into account the value to 
petitioner of this additional energy available from Coch- 
rane, valuing it at $247,500 on the basis of the cost of an 
alternative steam plant, which was estimated to be about 
2.25 mills per kilowatt-hours on a long-term basis (R. 
1163, 1165, 708). By deducting $247,500 (credit for addi- 
tional energy) from $501,000 (gross cost difference), the 
net cost difference of $253,500 (net benefit) was obtained. 

This method of comparing the costs of the two hydro- 
electric plants is eminently reasonable. For while the costs 
of producing additional energy at a hydroelectric plant are 
negligible since no fuel costs are incurred and the operating 
costs are fixed, such additional energy permits a company, 
which like petitioner (R. 1165) has a steam plant in its 
system, to curtail generation from such a steam plant and 
therefore save the variable operating costs, principally fuel, 
involved in steam generation of energy. Since petitioner 
chose to build the third Kerr unit although it would provide 


22 


less average annual energy than Cochrane, it is clear 
that the additional energy Cochrane would have produced 
would have had monetary value only in permitting curtail- 
ment of a steam generator or in selling the extra energy to 
a neighboring utility to permit curtailment of its steam 
generation. In the latter situation, the sales value would 
obviously not exceed the fuel costs involved in steam gen- 
eration by the purchasing utility so that the credit based on 
steam generation costs is clearly fair to petitioner in any 
ease. Stated otherwise, the net benefit of constructing the 
third Kerr unit rather than Cochrane is determined by com- 
paring the total cost to petitioner of obtaining the same 
additional capacity and average annual energy. Since the 
capacities are the same, it would be appropriate to add to 
the costs of Kerr the cost of producing 110 million kilowatt- 
hours of energy from an available source of energy. If 
such energy could only be produced from an existing steam 
plant, the variable costs of that production added to the 
costs of the third Kerr unit would provide a basis of com- 
paring costs with Cochrane. But if such additional energy 
were otherwise available at a cheaper cost, the credit given 
by the Commission in this case would have been excessive, 
and net benefit and Indian rental too small. 

It should be noted that the comparison of costs petitioner 
makes (Br. pp. 26-27) is without any economic reality. For 
the method provides no basis for showing what the equiva- 
lent total costs to petitioner are for obtaining the same 
amount of capacity and energy if one source is used rather 
than the other. 
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CONCLUSION 


For these reasons, the order under review in No. 16359 
should be affirmed and the petition in No. 15480 should be 
dismissed (see supra, p. 3, note 4). 

Respectfully submitted, 


Joun C. Mason, 
General Counsel, 
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Solicitor, 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether this Court in the absence of the Secretary 
of the Interior can deal with the order sought to be re- 
viewed, which was arrived at between respondent Com- 
mission and the Secretary of the Interior as required by 
statute. 


2. Whether this Court has any function to exercise in 
reviewing the ‘‘reasonable annual charge’’ provided by 
Section 10(e) of the Federal Power Act in connection with 
licenses on Indian tribal lands; alternatively, whether the 
method and formula for fixing reasonable annual charges 
for the use of Indian lands under Section 10(e) does not 
lie within the expertise and the administrative authority 
of the Federal Power Commission and the Secretary of the 
Interior so as to be beyond the Court’s competence. 


3. Whether respondent Commission’s finding is sup- 
ported by substantial evidence, and is thus conclusive on 
this Court. 


4, Whether, as between two charges (Indian rentals, 
headwater benefits) each to be fixed by federal authority 
for the use of hydroelectric structures, this Court has any 
function to require respondent Commission to fix one be- 
fore the other; alternatively, whether it is not necessary 
to fix the annual charge for the use of tribal lands in con- 
nection with hydroelectric operation pursuant to Section 
10(e) before it can be determined what charge for a head- 
water improvement is ‘‘equitable’’ pursuant to Section 
10(f) of the Federal Power Act. 
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BRIEF OF INTERVENOR 


Statement of the Case 


By the Treaty of Hell Gate of July 16, 1855, 12 Stat. 
975, the Salish and Kootenai Tribes (referred to herein 
as the ‘‘Confederated Tribes’ or simply the ‘“Tribes’’) 
ceded the vast acreage of land of which they theretofore 
had undisputed possession, to the United States. (Art. I.) 
From that land they reserved for their own use (Art. IT) 


(1) 
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an area in what is now the State of Montana bounded 
on the north by a line bisecting Flathead Lake, and in- 
cluding the south half of that lake and the site upon which 
Federal Power Commission Project No. 5, Montana, usually 
called ‘‘Kerr Dam’, is built on Flathead River below the 
outlet of Flathead Lake. When the Flathead Reservation 
was opened to non-Indian settlement, the Secretary of the 
Interior was authorized to reserve from location, entry, 
sale, or other appropriation, all lands chiefly valuable for 
power sites, or reservoir sites (Act of March 3, 1909, 35 
Stat. 781, 796, § 22). Congress has specifically authorized 
license of the tribal power sites by the Federal Power 
Commission, with approval of the Secretary of the Inte- 
rior, and has recognized that rentals for use of the power 
sites should be paid to the Indians as a tribe through 
deposit in the Treasury of the United States for their 
benefit. Act of March 7, 1928, 45 Stat. 200, 212-213; Act 
of March 4, 1929, 45 Stat. 1623, 1639. 

Pursuant to the Act of 1928 a subsidiary of petitioner 
obtained a license (later transferred to petitioner) for the 
building of Kerr Dam with two generating units of 56,000 
kw nameplate rating and subject to the payment to in- 
tervenor Tribes of annual charges during construction and 
thereafter on a sliding scale running as high as $205,000, 
and finally after 1954, leveling off at $175,000 per year. 
Under the regulations of the Federal Power Commission 
then in force (Regulation 14, §5), it was provided that 
the annual charge was to be ‘‘based upon the commer- 
cial value of the land for the most: profitable purpose for 
which suitable, including power development’’. Federal 
officials most concerned with fixing Indian rentals recog- 
nized that in the event further water storage could be 
developed it would be in order for an application to be 
filed for amending the license and that ‘‘Such a proceed- 
ing will result in a corresponding increase of Indian rental 
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based upon the increased earning power of site No. 1.’ 
(Ex. Roman I, p. 53, R. 3162.) The license was issued 
May 23, 1930, was initially defaulted, and by amendment 
issued August 8, 1938, was transferred to petitioner, Mon- 
tana Power Company. 

On December 3, 1951, petitioner filed with respondent 
Commission an application to permit addition of a third 
56,000 kw generating unit. After getting pre-amendment 
construction authority, the petitioner constructed the unit 
and on December 1, 1954, announced to the Commission 
that if load tests then under way were successful, ‘‘the 
unit will be placed in regular operation’’—notwithstand- 
ing there was not yet in effect a license for this operation. 
R. 3368, 

Applicant determined to install the third unit among other 
reasons to take advantage of additional storage water 
which would be made available at the project from the 
Hungry Horse Project of the United States Government 
on the south fork of the Flathead River above Flathead 
Lake, upstream from Kerr Dam (R. 13-14). As a result 
there may be some headwater benefit payable by applicant 
to the upstream project pursuant to Sec. 10(f) of the Fed- 
eral Power Act and Art. 33 of the license for Project No. 5 
(R. 3638-9); and studies are pending before respondent 
Commission for the determination of benefits, if any, 


1Sec, 23(b) of the Federal Power Act makes it unlawful for any 
person for the purpose of development of electric power to operate or 
maintain any powerhouse or other works incidental thereto upon any 
part of the public lands or reservations of the United States except in 
accordance with license granted pursuant to the act. This unlicensed 
operation is, therefore, in violation of the criminal provisions of the act 
which provides, Section 316(a), that “any person who willfully and 
knowingly does or causes or suffers to be done any act, matter, or thing 
in this Act . . . declared to be unlawful, . . . shall, upon conviction 
thereof, be punished by a fine of not more than $5,000 or by imprison- 
ment for not more than two years, or both.” This meets the definition 
of a felony in the Criminal Code. 18 U.S.C. $1. 
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ascribable to downstream projects as the result of the 
Hungry Horse development. Id. In point of fact, Kerr 
Dam itself has very decidedly benefited government in- 
stallations located downstream—Grand Coulee, McNary, 
Bonneville, Albeni Falls, Chief Joseph and The Dalles. R. 
456. But the determination of all the costs at the Kerr 
Dam associated with the third unit, including Indian 
rental, must obviously be made before it can be deter- 
mined what the net headwater benefits are—as the staff 
plainly indicated at the hearing below. R. 422. 

Upon hearing of the application for license of the third 
unit (through the medium of amending the existing license 
for project No. 5), the trial examiner held that the project 
was feasible and that the additional exploitation of the 
tribal dam site required payment of $50,000 a year in 
annual charges for the benefit of the Tribes. R. 3640. 
The order made the amending of license ‘‘subject to the 
approval of the Secretary of the Interior’’ (R. 3641) ; and, 
pursuant to the Act of 1928, 45 Stat. 200, 212-213 (re- 
ferred to by respondent in its letter as ‘‘Public Law No. 
100, 70th Congress’’), the Commission transmitted its 
order to the Secretary of the Interior for his consideration. 
R. 3956. The Secretary of the Interior in turn sought the 
approval of intervenor Tribes pursuant to §10(e) of the 
Federal Power Act. R. 3935. 

On November 5, 1959, intervenor Tribes approved such 
annual charges, not less than that found by the Federal 
Power Commission, as the Secretary of the Interior de- 
termined to be reasonable in the light of all the facts and 
circumstances, particularly considering the facilities avail- 
able to the Secretary for determining a proper charge. 
Ex. 71, R.3937. On March 9, 1960, the Secretary, pur- 
suant to the 1928 Act, determined that the ‘‘sharing-of-net- 
benefits’? method of determining tribal rentals, which had 
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been advanced by the staff of respondent Commission and 
which the Secretary found to be commonly used in the 
electric-power industry, was a proper basis, and accord- 
ingly held that $63,375 per annum, the amount determined 
pursuant to that method, would meet his approval. R. 
3893-4. 

Thereupon, respondent Commission reopened the hear- 
ing to afford an opportunity for additional evidence in 
the light of the Secretary’s determination, and a reopened 
hearing was held July 11, 1960. R. 3742. The finding of 
the Secretary was made part of the record by the Commis- 
sion, though the Secretary himself made no appearance, 
feeling that he had fully exercised the authority conferred 
upon him by Congress by the Act of March 7, 1928. Ex. 
65, R. 3895. The staff of the Commission then put on ex- 
pert testimony to show, as the Secretary of the Interior 
had found, that the ‘‘sharing-of-net-benefits”’ method of 
determining annual rentals was, indeed, the method com- 
monly used in a situation where a non-owner wishes to 
exploit hydroelectric properties. R. 3831-3. 

The examiner stubbornly clung to his earlier determina- 
tion of $50,000 annual charges, asserting there were no facts 
“‘making it either necessary, desirable, or even appropri- 
ate’’ to alter or amend his determination of a year-and-a- 
half earlier. R. 4108. 

Upon review of the examiner, the Commission found 
there was ample evidence in the reopened record to justify 
the use of the net-benefits method, and modified its earlier 
order to accord with the $63,375 annual charges determined 
by the Secretary of the Interior and approved by inter- 
venor Tribes. R, 4175. 


Statutes, Treaties and Regulations Involved 
These are set forth in the Appendix, post. 
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Summary of Argument 


1. The United States is trustee of intervenor Tribes; 
and the present review is being sought in the absence 
both of the United States qua trustee and the Secretary 
of the Interior, who represents the United States in In- 
dian matters and in addition had an independent part 
under an Act of 1928 to pass upon the Indian rentals in- 
volved. Petitioner has ignored its remedy to review the 
determination of the Secretary, and seeks here, in effect, 
to review his determination in his absence. The presence 
of the Secretary is indispensable to this proceeding. 

2. Intervenor tribes own the exploitable value of their 
tribal lands for hydroelectrie purposes under the Treaty 
of Hell Gate of 1855, confirmed by federal statute. Con- 
gress has committed fixing ‘‘reasonable’’ annual charges 
for exploiting the tribal resource to administrative offi- 
cials. While the Court might review an issue of law, and 
facts if not supported by substantial evidence, here the 
attempt is to review what is ‘‘reasonable’’—that which 
is committed to agency discretion. Having been committed 
to agency discretion, mere error or unwisdom does not 
result in reversibility. Here the respondent Commission 
has not acted arbitrarily or through whim or caprice, and 
there is rational basis for its action. 

3. It is not true that petitioner is already paying for 
the total use of tribal lands; for it is paying only for use 
in connection with the existing license—as to which there 
is no proposal of change—and is being compelled to pay 
only in connection with a new exploitation of intervenor 
Tribes’ resources, for which a new license is sought. The 
complaint made by petitioner as to the method of deter- 
mining the additional annual charges is merely a quarrel 
with the expertise of the Commission, as to which there 
was ample support in the evidence. 
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4. The respondent Commission is required to determine 
both Indian rentals and headwater benefits. It is no judi- 
cial question which of the two is to be determined first ; 
that is left by Congress to the Commission. But if a justi- 
ciable question is involved, it was correctly solved by re- 
spondent Commission in this instance, for it can charge 
for headwater benefits only so much as is ‘‘equitable’’; 
and what is ‘‘equitable’’ cannot be told until the costs of 
the project itself are determined, which include Indian 
rentals. 

ARGUMENT 


I 


There is a fatal defect of parties since the Secretary of the 
Interior is not only the representative of the trustee of 
Intervenor Tribes but by statute has an independent 
function in fixing Indian rentals on power developments 


within the Flathead Indian Reservation and, therefore, 
is indispensable to any proceeding to review those rentals. 


The United States holds the proceeds of these rentals 
in the Treasury for Intervenor Tribes, and as such is the 
trustee of intervenor Tribes. Seminole Nation v. United 
States, 316 U.S. 286, 296-297 : Cf. The Ottawa and Chippewa 
Indians v. United States, 42 C.Cls. 240, 247 (1907) ; Meno- 
minee Tribe v. United States, 101 C.Cls. 10, 19-20 (1944) ; 
First Nat. Bank of Holdenville v. Ickes, 81 U.S. App. D.C. 
61, 154 F. 2d 851, 854 (1946), aff’g (D.C. Dist. Col., 1945), 
60 F. Supp. 366, 370. As a result, either it, qua trustee, 
or the Secretary of the Intcrior as representative ofthe 
trustee pursuant to Sec. 441 of the Revised Statutes, as 
amended (5 U.S.C. § 485) }, is vitally concerned with the 


1“The Secretary of the Interior is charged with the supervision of 
public business relating to the following subjects and agencies: . 
10. Indians.” 5 U.S.C. § 485. 
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litigation and is necessary as a party here if a determi- 
nation fundamentally affecting the rights of intervenor 
tribes. in tribal property, held under federal treaty, is to 
be reached. That is not to say that even if he were present 
the Secretary would thereby impart to the proceeding a 
judicially-determinable status. United States v. Anglin & 
Stevenson, 145 F. 2d 622, 628 (10th Cir. 1944), cert. den. 
324 U.S. 844. Cf. United States v. Algoma Lumb. Co., 
305 U.S. 415, 421. 

The Act of March 7, 1928, 45 Stat. 200, 212-213 (P.L. 
100, 70th Cong.; amended in a manner here immaterial 
by the Act of March 4, 1929, 45 Stat. 1623, 1640), requires 
in clear, simple, understandable language the approval of 
the Secretary of the Interior before a permit or license can 
be issued for the development of power on the Flathead 
Indian Reservation. It provides: 


‘‘That the Federal Power Commission is authorized 
in accordance with the Federal Water Power Act and 
upon terms satisfactory to the Secretary of the Interior, 
to issue a permit or permits or a license or licenses 
for the use, for the development of power, or power 
sites on the Flathead Reservation and of water rights 
reserved or appropriated for the irrigation projects: 
Provided further, That rentals from such licenses for 
use of Indian lands shall be paid the Indians of said 
reservation as a tribe, which money shall be deposited 
in the Treasury of the United States to the credit of 
said Indians, and shall draw interest at the rate of 
4 per centum.. .”’ 


The Federal Power Commission recognized the inde- 
pendent function of the Secretary of the Interior and the 
Commission’s decision of September 18, 1959, was sent to 
the Secretary for his approval (R. 3956). The Secretary 
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of the Interior did not concur with the order of the Fed- 
eral Power Commission which had fixed the additional an- 
nual rental at $50,000. Instead, the Secretary, exercising 
his independent function under the Act of March 7, 1928, 
stated (R. 3893-4): 


“The payment annually of the $63,375, with interest, 
is satisfactory to me and would meet the requirements 
of Public Law 100, 70th Congress (Act of March 7, 
1928, 45 Stat. 200, 212).”’ 


The Secretary of the Interior did not appear before the 
Federal Power Commission. His functions were independ- 
ent of those of the Commission. Yet, the petitioner in its 
brief to this Court openly questions the conclusions of 
the Secretary. (p. 19, footnote 4.) Of course, review of 
the Commission in the absence of review of the Secretary 
would be a futile act. 

To the extent the court might review the ‘‘terms satis- 
factory to the Secretary of the Interior’’ judicial review 
of the decision of the Secretary of the Interior was avail- 
able to the petitioner under Section 10 of the Adminis- 
trative Procedure Act, 60 Stat. 243 (1946), 5 U.S.C. § 1009. 
The petitioner ignored this remedy. 

It is clear from the record that the decision of the Sec- 
retary of the Interior on Indian rentals is the primary 
matter sought to be reviewed by the petitioner, quite as 
much as the determination of the same matter by respond- 
ent. It follows, therefore, that the Secretary of the Inte- 
rior is an indispensable party to this proceeding by reason 
of the Act of March 7, 1928.. The independent function 
of the Secretary of the Interior under the Act of March 
7, 1928, was judicially noted in Montana Power Co. v. 
Rochester, 127 F. 2d 189, 190 (9th Cir. 1942). In addi- 
tion, the Secretary of the Interior, as the representative 
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of the trustee of the intervenor Tribes has a real interest 
in any proceeding involving the property rights of Indians. 
Cf. Minnesota v. United States, 305 U.S. 382, 386-388. 

Unless the absence of the Secretary can be and is cured 
by his joinder, dismissal must be granted. Tribal Coun- 
cil of Blackfeet Indian Reservation, Montana v. Ickes. 58 
F. Supp. 584 (D. Mont. 1944). 


II 


This Court has no judicial function to review the reason- 
: ee able annual charges involved 


By law, Section 10(e) of the Federal Power Act, re- 
spondent Commission is charged by Congress with deter- 
mining a ‘‘reasonable annual charge’’ for the use of tribal 
lands involved in a hydroelectric enterprise. To consider 
briefly the right so recognized by the Federal Power Act, 
we call attention to the fact that the Tribes were owners 
of these lands before the white man first came; by treaty 
with the United States, retaining their reservation out of 
their aboriginal lands, they have a federal guaranty of 
their aboriginal title. Gaines v. Nicholson, 9 How. 356, 
365." In litigation of petitioner involving this very reser- 
vation it has been flatly recognized that under the treaty 
the United States holds title to the reserved area in trust 
for the Confederated Tribes. Montana Pow. Co. v. Roches- 
ter, 127 F. 2d 189, 190-191 (9th Cir., 1942). Ordinarily, 


1 As that case says, the Indian “holds strictly speaking not under the 
treaty of cession, but under his original title, confirmed by the govern- 
ment in the act of agreeing to the reservation.” Or, as was said in 
United States v. Winans, 198 U.S. 371, 381, “the treaty was not a grant 
of rights to the Indians, but a grant of rights from them—a reservation 
of those not granted.” 

We cited the treaty here involved in our statement of the case, above: 
Treaty of Hell Gate of July 16, 1855, 12 Stat. 975. The reservation of 
power sites by specific provision of federal statutes was by Act of March 
3, 1909, 35 Stat. 781, 796, section 22. 
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perhaps, an individual, firm or corporation cannot own 
exploitable values in a dam site subject to federal juris- 
diction. United States v. Twin City Pow. Co., 350 U.S. 
222, 225-226. Cf. F.P.C. v. Niagara Mohawk Pow. Corp., 
347 U.S. 239. It is very different with an Indian tribe 
owning under treaty; the tribe owned a totality of rights 
in the site, federal, state, or individual, prior to the time 
the white man came. The exploitable value of the dam 
site is thus retained by the tribe under its treaty, as has 
been adequately shown by Judge Jameson in United States 
v. 5,677.94 Acres, etc., 162 F. Supp. 108, 112-118 (D. C. 
Mont., 1958). That the intervenor Tribes are entitled to 
the exploitable value of the site is no longer questioned 
by any party to this proceeding or any official of the gov- 
ernment, petitioner raising only the question whether in- 
tervenor is not already paid for that value. 


Petitioner wants a license for its unlicensed operation 


of the third unit on tribal lands. Under §10(e), that li- 
cense cannot be issued without fixing of a reasonable 
annual charge. Determination of the annual charge is 
couched in terms of what is ‘‘reasonable’’, which is a 
matter of agency discretion, committed to the agency and 
not to the court. 


All courts who have dealt with the matter have acknowl- 
edged this limitation on the authority of the court. As 
was said in F.P.C. v. Idaho Power Co., 344 U.S. 17, 21, 
“‘The Court, it is true, has power ‘to affirm, modify, or 
set aside’ the order of the Commission ‘in whole or in 
part.” §313(b). But the authority is not power to ex- 
ercise an essentially administration function. [Citing 
cases].”’ 

This Court (quoting the Supreme Court in a case involv- 
ing another agency) has specifically held that the court is 
not at liberty, as to respondent Commission, ‘‘to substi- 
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tute its own discretion for that of administrative officers 
who: have kept within the bounds of their adminstrative 
powers. . . . Error or unwisdom is not equivalent to 
abuse.’’ Alabama Pow. Co. v. F.P.C., 75 U.S. App. D.C. 
315, 128 F.2d 280, 289, cert. den. 317 U.S. 652 (1942). As 
was said by Judge Sanborn of the 8th Circuit Court of 
Appeals in State of Iowa v. F.P.C., 178 F.2d 421, 428 (8th 
Cir., 1949), cert. den. 339 U.S. 979, after assuming that the 
court might entertain certain views as to the merits, ‘‘that 
would not, in our opinion, give us the right to vacate the 
orders of the Commission granting the license. If this 
license has been improvidently granted, as the State of 
Iowa insists, whatever stigma may subsequently attach to 
its issuance or to the execution of the questionable plan 
for financing the cost of the project will have to be borne 
by the Commission alone. It is to be remembered that, 
within the limits of the jurisdiction conferred upon it, the 
power of a court or an administrative agency to decide 
questions is not confined to deciding them correctly. 
[Citing cases].’’ 

The question is whether what the Commission has done 
is ‘‘obviously arbitrary’’—not whether something else 
might also have been justified. Northwestern El. Co. v. 
F.P.C., 321 U.S. 119, 124; Arkansas P. & L. Co. v. F.P.C., 
87 U.S. App. D.C. 385, 185 F.2d 751 (1950), cert. denied 
341 U.S. 909. As was said by the 9th Circuit Court of 
Appeals in Northwestern El. Co. v. F.P.C., 125 F.2d 882, 
885-886 (1942), aff’d 321 U.S. 119: 


“¢. . . The duty to make such a determination is im- 
posed by the statute on respondent. After such deter- 
mination, the only question which may be presented 
to us is one of law. The question of law has been 
expressed in various words, such as: did the Commis- 
sion abuse its discretion, or was the action of the 
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Commission arbitrary or unreasonable, or was the 
action of the Commission based on whim, or is there 
any rational basis to support the view of the Com- 
mission? All these expressions lead to one conclu- 
sion, which is:-could any reasonable man take the 
view announced by the Commission? If he could, 
then the action of the Commission must be sustained. 
If he could not, then the action of the Commission can- 
not be upheld. See American Tel. & Tel. Co. v. United 
States, 299 U.S. 232, 236, 237, 57 S. Ct. 170, 81 L.Ed. 
142. The mere fact that the system of accounts pre- 
scribed might appear to us to be unwise, burdensome 
or inferior to another system, is insufficient to show 
that a reasonable man could not take the view which 
the Commission took. Id. 299 U.S. page 236, 57 S.Ct. 
170, 81 L.Ed. 142.”’ 


The court’s ‘‘inquiry is, dees the judgment of the Com- 
mission as exercised have a rational basis in the evidence?”’ 
Namekagon Hydro Co. v. F.P.C., 216 F.2d 509, 511 (7th 
Cir., 1954). As it has been held in a case between peti- 
tioner and respondent themselves, ‘‘The judicial function 
is exhausted when there is found to be a rational basis for 
the conclusions approved by the administrative body.’’ 
Montana Pow. Co. v. F.P.C., 112 F.2d 371, 374 (9th Cir., 
1940), quoting Rochester Tel. Corp. v. United States, 307 
U.S. 125, 146. 

The sole question respecting this factual determination 
of the Commission as to the ‘‘reasonable annual charge’ 
is whether the finding is supported by substantial evidence. 
If it is, then under § 313(b) of the Federal Power Act it 
is ‘‘conclusive’’. South Carolina P. Serv. Auth. v. F.P.C., 
200 F.2d 78, 81 (4th Cir., 1952). Pacific P. & L. Co. v. 
F.P.C., 141 F.2d 602, 604 (9th Cir., 1944). Pennsylvania 
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P. é L. Co. v. F.P.C., 139 F.2d 445, 451 (3d Cir., 1943), 
cert. denied 321 U.S. 798. 


TI 


The determination below is unexceptionable as a matter 
of law; and as a matter of fact it is supported by sub- 
stantial evidence. 


The assertion that petitioner is already paying for all 
the tribal lands utilized so that the Commission was with- 
out authority to fix an annual charge for the newly-to-be- 
licensed development can be shortly disposed of. To be 
sure a rental is fixed for the licensed project of two gen- 
erating units which cannot be changed until after twenty 
years of operation. And no one has proposed otherwise, 
either intervenor or the respondent Commission." 

But petitioner wishes to take for its own the exploitable 
possibilities of intervenor’s dam site as to something that 
petitioner does not already have and for which no charge 
has been fixed—namely the opportunity to make use of it 
for a third generating unit. 

The assertion that Assistant Commissioner of Indian 
Affairs Scattergood in some way or another, in his com- 
ments on the two-unit operation being licensed, could pre- 
clude compensation to the Tribes for a further develop- 
ment is not only a distortion of what is quoted by petitioner 
(pp. 12-13) but ignores what Commissioner Scattergood spe- 
cifically said about further compensation to the Tribes 
should further water become available. He specifically 
noted (Ex. Roman I, p. 53, R. 3162) that if further water 


1 The existing license is specific that the rentals provided are for only 
so much as is licensed. Art. 30(A) provides the rentals “as compensa- 
tion for the use, in connection with this license, of the Flathead Indian 
triba] lands”—not for the use in connection with this license and also 
in connection with any later license, such as the amendment here sought, 
which may be tagged onto it. R. 3219. 
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storage could be developed it would be in order to apply 
for an amendment to the license and that ‘‘Such a proceed- 
ing will result in a corresponding increase of Indian rental 
based upon the increased earning power of site No. 1.’’ 

Petitioner inveighs against the method used by the Com- 
mission to determine annual rentals. But not only is this 
a quarrel with the expertise of the Commission—which, 
if any tribunal could, ought to be equipped to determine 
the charges for hydroelectric developments—but it ignores 
the fact that there is solid evidence in the record before 
the Commission to justify the method. The fact is that 
there is an advantage of $253,500 per annum as of the year 
of installation in this third unit (R. 718 and Ex. 62, R. 1164- 
1168) of which intervenor Tribes are accorded only one 
fourth, or $63,375 (the balance inuring to petitioner’s stock- 
holders). The ‘‘sharing-of-the-net-benefits’? method was 
supported by the testimony (Farley, see, e.g., R. 867-873), 
and the express finding of the Secretary of the Interior 
(Ex. No. 64, R. 3893) as a usual method for the determina- 
tion of annual charges. 


IV 


Indian rentals are an integral part of the cost of the newly- 
licensed operation, and must be determined before it can 
be found what constitutes an ‘‘equitable’’ charge for 
headwater benefits. 


The problem of headwater benefits is mere sham (Pet. 
Brf. pp. 22-23). In the first place, if both headwater bene- 
fits and Indian rentals must be determined, it is not a 
question for the judiciary as to which one ought to be de- 
termined first. One must come before the other; both have 
been committed to the agency to determine. 

But here, if any question of law can be tortured from 
these facts, the correct order of determination has been 
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observed. Section 10(f) of the Federal Power Act allows 
a charge for headwater benefits only in such amount as 
is ‘‘equitable’’, No determination of what is equitable 
can be arrived at until the cost of the operation itself can 
be established—the cost of a generator and other power- 
house and transmission equipment, the cost of manpower 
to run it, the cost of Indian rentals. This determination is 
a necessary prerequisite to the determination of what is 
‘‘equitable’’ by way of headwater benefits, as was plainly 
recognized by the staff at the hearing, R. 422. 


Conclusion 
The determination of the Commission should be affirmed. 


Respectfully submitted, 


Joun W. Cracun, 
Auan D. Hutcuisoy, 
1616 H Street, N.W., 
Washington 6, D. C., 
Counsel for Intervenor. 
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APPENDIX TO INTERVENOR’S BRIEF 


Treaties, Statutes and Regulations Involved 


Treaty of Hell Gate of July 16, 1855, 12 Stat. 975, 975-6: 


ArticLe II. There is, however, reserved from the lands 
above ceded, for the use and occupation of the said con- 
federated tribes, and as a general Indian reservation upon 
which may be placed other friendly tribes and bands of 
Indians of the Territory of Washington who may agree 
to be consolidated with the tribes parties to this treaty, 
under the common designation of the Flathead nation, with 
Victor, head chief of the Flathead tribe, as the head chief 
of the nation, the tract of land included within the follow- 
ing boundaries, to wit: 


Commencing at the source of the main branch of the 
Jocko River; thence along the divide separating the waters 
flowing into the Bitter Root River from those flowing into 
the Jocko to a point on Clarke’s Fork between the Camash 
and Horse prairies; thence northerly to, and along the di- 
vide bounding on the west the Flathead River, to a point 
due west from the point half way in latitude between the 
northern and southern extremities of the Flathead Lake; 
thence on a due east course to the divide whence the Crow, 
the Prune, the So-ni-el-em and the Jocko Rivers take their 
rise, and thence southerly along said divide to the place of 
beginning. 

All which tract shall be set apart, and, so far as neces- 
sary, surveyed and marked out for the exclusive use and 
benefit of said confederated tribes as an Indian reservation. 
Nor shall any white man, excepting those in the employ- 
ment of the Indian department, be permitted to reside upon 
the said reservation without permission of the confederated 
tribes, and the superintendent and agent. And the said 
confederated tribes agree to remove to and settle upon 
the same within one year after the ratification of this 
treaty. In the meantime it shall be lawful for them to re- 
side upon any ground not in the actual claim and occupa- 
tion of citizens of the United States, and upon any ground 
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claimed or occupied if with the permission of the owner 
or claimant. 


Act of March 3, 1909, 35 Stat. 781, 796, adding a new 
section to the act opening the Flathead Reservation as 
follows— 


Sec. 22, That the Secretary of the Interior be, and he 
is hereby, authorized, in his discretion, to reserve from 
location, entry, sale, or other appropriation all lands within 
said Flathead Indian Reservation chiefly valuable for 
power sites or reservoir sites, and he shall report to Con- 
gress such reservations. 


Act of March 7, 1928, 45 Stat. 200, 212: 


* * * . ad * * 


Provided further, That the Federal Power Commission is 
authorized in accordance with the Federal Water Power 
Act and upon terms satisfactory to the Secretary of the 
Interior, to issue a permit or permits or a license or licenses 
for the use, for the development of power, of power sites 
on the Flathead Reservation and of water rights reserved 
or appropriated for the irrigation projects: Provided fur- 
ther, That rentals from such licenses for use of Indian lands 
shall be paid the Indians of said reservation as a tribe, 
which money shall be deposited in the Treasury of the 
United States to the credit of said Indians, and shall draw 
interest at the rate of 4 per centum: * * * 


Act of March 4, 1929, 45 Stat. 1623, 1640: 


Provided further, That the Federal Power Commission in 
issuing any permits or licenses for the development of 
power or power sites on the Flathead Indian Reservation 
in the State of Montana, as authorized by the Act of March 
7, 1928 (45 Stat., pp. 212, 213), is hereby authorized and 
direeted to waive payment of the usual administrative fees 


19 


or commissions charged under existing laws relating to or 
under regulations of said Federal Power Commission in 
the issuance of any such permits or licenses. 


Sec. 3, Fed. Power Act: 


16 U.S.C. § 796. Definitions. 


The words defined in this section shall have the follow- 
ing meanings for purposes of this chapter, to wit: 


(1) ‘‘public lands’? means such lands and interest 
in lands owned by the United States as are subject to 
private appropriation and disposal under public land 
laws. It shall not include ‘‘reservations’’, as herein- 
after defined; 

(2) ‘‘reservations’? means national forests, tribal 
lands embraced within Indian reservations, military 
reservations, and other lands and interests in lands 
owned by the United States, and withdrawn, reserved, 
or withheld from private appropriation and disposal 
under the public land laws; also lands and interests in 
lands acquired and held for any public purposes; but 
shall not include national monuments or national 
parks; 


* * * 


Sec. 4, Fed. Power Act: 


16 U.S.C. § 797. General powers of commission. 
The commission is authorized and empowered— 


* * * * * * * 


(e) Issue of licenses for construction, and so forth, of dams, 
conduits, reservoirs, and so forth. 


To issue licenses to citizens of the United States, or to 
any association of such citizens, or to any corporation or- 
ganized under the laws of the United States or any State 
thereof, or to any State or municipality for the purpose of 
constructing, operating, and maintaining dams, water con- 
duits, reservoirs, power houses, transmission lines, or other 


20 


project works necessary or convenient for the development 
and improvement of navigation and for the development, 
transmission, and utilization of power across, along, from, 
or in any of the streams or other bodies of water over 
which Congress has jurisdiction under its authority to regu- 
late commerce with foreign nations and among the several 
States, or upon any part of the public lands and reserva- 
tions of the United States (including the Territories), or 
for the purpose of utilizing the surplus water or water 
power from any Government dam, except as herein pro- 
vided: Provided, That licenses shall be issued within any 
reservation only after a finding by the commission that 
the license will not interfere or be inconsistent with the 
purpose for which such reservation was created or acquired, 
and shall be subject to and contain such conditions as the 
Secretary of the department under whose supervision such 
reservation falls shall deem necessary for the adequate pro- 
tection and utilization of such reservations: * * * 


Sec. 10, Fed. Power Act: 


16 U.S.C. § 803. Conditions of license generally. 


All licenses issued under sections 79la—823 of this title 
shall be on the following conditions: 


(b) Alterations in project works. 


_ That except when emergency shall require for the pro- 
tection of navigation, life, health, or property, no sub- 
stantial alteration or addition not in conformity with the 
approved plans shall be made to any dam or other project 
works constructed under sections 791a—823 of this title 
of a capacity in excess of one hundred horsepower without 
the prior approval of the Commission; and any emergency 
alteration or addition so made shall thereafter be subject 
to such modification and change as the Commission may 
direct. 
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(e) Annual charges payable by licensees. 


That the licensee shall pay to the United States reason- 
able annual charges in an amount to be fixed by the Com- 
mission for the purpose of reimbursing the United States 
for the costs of the administration of sections 791a—823 
of this title; for recompensing it for the use, occupancy, 
and enjoyment of its lands or other property; and for the 
expropriation to the Government of excessive profits until 
the respective States shall make provision for preventing 
excessive profits or for the expropriation thereof to them- 
selves, or until the period of amortization as herein pro- 
vided is reached, and in fixing such charges the Commission 
shall seek to avoid increasing the price to the consumers 
of power by such charges, and any such charges may be 
adjusted from time to time by the Commission as condi- 
tions may require: Provided, That when licenses are issued 
involving the use of Government dams or other structures 
owned by the United States or tribal lands embraced within 
Indian reservations the Commission shall, subject to the 
approval of the Secretary of the Interior in the case of such 
dams or structures in reclamation projects and, in the case 
of such tribal lands, subject to the approval of the Indian 
tribe having jurisdiction of such lands as provided in sec- 
tion 476 of Title 25, fix a reasonable annual charge for the 
use thereof, and such charges may with like approval be 
readjusted by the Commission at the end of twenty years 
after the project is available for service and at periods of 
not less than ten years thereafter upon notice and oppor- 
tunity for hearing: Provided further, That licenses for the 
development, transmission, or distribution of power by 
States or municipalities shall be issued and enjoyed without 
charge to the extent such power is sold to the public with- 
out profit or is used by such State or municipality for 
State or municipal purposes, except that as to projects 
constructed or to be constructed by States or municipali- 
ties primarily designed to provide or improve navigation, 
licenses therefor shall be issued without charge; and that 
licenses for the development, transmission, or distribution 
of power for domestic, mining, or other beneficial use in 
projects of not more than one hundred horsepower in- 
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stalled capacity may be issued without charge, except on 
tribal lands within Indian reservations; * * * 


(f) Reimbursement by licensee of other licensees, and so 
forth. 


That whenever any licensee under sections 791a—823 of 
this title is directly benefited by the construction work of 
another licensee, a permittee, or of the United States of a 
storage reservoir or other headwater improvement, the 
Commission shall require as a condition of the license that 
the licensee so benefited shall reimburse the owner of such 
reservoir or other improvements for such part of the an- 
nual charges for interest, maintenance, and depreciation 
thereon as the Commission may deem equitable. The pro- 
portion of such charges to be paid by any licensee shall 
be determined by the Commission. The licensees or per- 
mittees affected shall pay to the United States the cost of 
making such determination as fixed by the Commission. 

Whenever such reservoir or other improvement is con- 
structed by the United States the Commission shall assess 
similar charges against any licensee directly benefited 
thereby, and any amount so assessed shall be paid into 
the Treasury of the United States, to be reserved and ap- 
propriated as a part of the special fund for headwater im- 
provements as provided in section 810 of this title. 

Whenever any power project not under license is bene- 
fited by the construction work of a licensee or permittee, 
the United States or any agency thereof, the Commission, 
after notice to the owner or owners of such unlicensed 
project, shall determine and fix a reasonable and equitable 
annual charge to be paid to the licensee or permittee on 
account of such benefits, or to the United States if it be 
the owner of such headwater improvement. 


Sec. 23(b), Fed. Power Act: 


16 U.S.C. $817. Projects not affecting navigable waters; 
necessity for Federal license. 


It shall be unlawful for any person, State, or municipal- 
ity, for the purpose of developing electric power, to con- 
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struct, operate, or maintain any dam, water conduit, reser- 
voir, power house, or other works incidental thereto across, 
along, or in any of the navigable waters of the United 
States, or upon any part of the public lands or reservations 
of the United States (including the Territories), or utilize 
the surplus water or water power from any Government 
dam, except under and in accordance with the terms of a 
permit or valid existing right-of-way granted prior to June 
10, 1920, or a license granted pursuant to this chapter. 
* * * 


Sec. 313(b), Fed. Power Act: 


16 U.S.C. § 8251(b) 


(b) Any party to a proceeding under this chapter ag- 
grieved by an order issued by the Commission in such pro- 
ceeding may obtain a review of such order in the United 
States court of appeals for any circuit wherein the licensee 
or public utility to which the order relates is located or has 
its principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the order of a Com- 
mission upon the application for rehearing, a written peti- 
tion praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such petition 
shall forthwith be transmitted by the clerk of the court to 
any member of the Commission and thereupon the Com- 
mission shall file with the court the record upon which the 
order complained of was entered, as provided in section 
2112 of Title 28. Upon the -filing of such petition such 
court shall have jurisdiction, which upon the filing of the 
record with it shall be exclusive, to affirm, modify, or set 
aside such order in whole or in part. No objection to the 
order of the Commission shall be considered by the court 
unless such objection shall have been urged before the Com- 
mission in the application for rehearing unless there is 
reasonable ground for failure so to do. The finding of 
the Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. * * * 
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Sec. 316(a), Fed. Power Act: 


16 U.S.C. § 8250. Penalties. 


(a) Any person who willfully and knowingly does or 
causes or suffers to be done any act, matter, or thing in 
this chapter prohibited or declared to be unlawful, or who 
willfully and knowingly omits or fails to do any act, mat- 
ter, or thing in this chapter required to be done, or will- 
fully and knowingly causes or suffers such omission or 
failure, shall, upon conviction thereof, be punished by a 
fine of not more than $5,000 or by imprisonment for not 
more than two years, or both. 


* * * * * e * 


Regulation 14, F.P.C., in effect in 1930 when License No. 
5 was under consideration (Section 5): 
When licenses are issued involving the use of tribal 


lands embraced within Indian reservations, the commis- 
sion will fix a reasonable annual charge for the use thereof, 


based upon the commercial value of the land for the most 
profitable purpose for which suitable, including power de- 
velopment. The charge shall commence upon date license 
is issued. 


(8258-6) 
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REPLY TO RESPONDENT COMMISSION'S BRIEF 


Commission Has No Authority to Increase Land Rentals When 
Additional “Project Works”, Which Do Not Affect Addi- 
tional Lands, Are Included in a Licensed Project 

The Respondent Commission’s argument that Petitioner 
must pay additional annual charges for the use of tribal 
lands by the Kerr Third Unit is without foundation be- 
cause the Kerr Third Unit uses no lands in addition to 
those lands already included in the Kerr Project by the 
original license. 


Respondent attempts to divert attention from the main 
issue by arguing that this is an original license proceeding 
of ‘‘a project works’’ and therefore Section 10(e) is ap- 
plicable. 


The Commission’s argument with reference to ‘‘project 
works’’ and ‘‘projects’’ not only disregards the warning 
of this Court! against the shifting of these terms in the 
construing of this statute but it also clearly sustains and 
most vividly points up the correctness of the Petitioner’s 
contention that when annual charges are established under 
Section 10(e) of the Act, they are not subject to change 
until twenty years after the project is available for service. 


In the application of this statute as to Indian land 
rentals, the Respondent Commission has fallen into the 
very trap which they are cautioned by this Court to avoid. 


As is stated by Respondent, (Res. Br. p. 9), Section 10(e) 
provides, ‘‘. . . that when, as here, licenses are issued in- 
volving the use of tribal lands embraced within Indian 
reservations, the Commission shall ‘fix a reasonable annual 
charge for the use thereof,’ and that such charges may be 


1 This Court said, in Lake Ontario Land Development and Beach Protection 
Assn. v. F.P.C., 93 App. DC 351 at 356, 212 F. 2d at 232, ‘‘. . . Care must be 
taken in any consideration of this statute lest an inadvertent shifting of the 
terms ‘‘project’’ (which is a whole development) and ‘‘ project works’’ (which 
are structures) cause confusion’’. (Footnotes omitted.) 
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readjusted at the end of twenty years after the project is 
available for service and at periods of not less than ten 
years thereafter’’.? 


The statute is clear and unequivocal. When Indian 
lands become a part of a project and the charges therefor 
are established in the license, such charges may be read- 
justed only at the end of twenty years after the project is 
available for service. Section 10(e) clearly recognizes the 
distinction between ‘‘project’’ and ‘‘project works’’ as 
defined in Section 3 of the Act.? A ‘‘project’’ includes 
lands or interests in lands; ‘‘project works’’ refer only to 
the physical structures of a project. The clear language of 
Section 10(e) leaves no doubt that rentals for lands in- 
cluded in a project cannot be changed during the first 
twenty (20) years the project is available for service. 


The Kerr project, embracing the Indian lands here in- 
volved, became available for service on May 20, 1939. The 


charges for the use of such Indian lands were established 
when the Kerr project was licensed. They are not subject 
to change under Section 10(e) until at least twenty years 
after that project is available for service. That date did 
not occur until May 20, 1959, at which time Intervenor 


2Prior to amendment in 1935 (49 Stat. 838, 842) the twenty year period 
ran from the ‘‘beginning of operations.’’? (See Res. Brief footnote 8 at 
page 9) 

3 Sec. 3. (As Amended August 26, 1935). 
(11) ‘‘project’’? means complete unit of improvement or development, con- 
sisting of a power house, all water conduits, all dams and appurtenant works 
and structures (including navigation structures) which arc a part of said unit, 
and all storage, diverting, or forebay reservoirs directly connected therewith, 
the primary line or lines transmitting power therefrom to the point of junction 
with the distribution system or with the interconnected primary transmission 
system, all miscellaneous structures uscd and useful in connection with said 
unit or any part thereof, and all water-rights, rights-of-way, ditches, dams, 
reservoirs, lands, or interest in lands the use and occupancy of which are 
necessary or appropriate in the maintenance and operation of such unit; 
(12) ‘project works’’ means the physical structures of a project; 
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herein filed a petition before the Commission to have such 
charges redetermined.* 


The position of Petitioner with respect to Indian land 
charges is strengthened by argument of the Commission in 
its brief, (Res. Brief, page 16) where it points out: 


‘Since the [Indian land] charges remain fixed for 
twenty years after the project is available for opera- 
tion, such charges are obviously intended to be de- 
termined prior to the commencement of operation of 
the project.’’ 


We heartily agree with this statement. It clearly shows 
the reason for setting annual charges for ‘“‘a project”’ as 
was done when the Kerr project was licensed, and not 
piecemeal for ‘‘project works’? that may later be installed 
in the project. The charges herein were determined prior 
to the commencement of operation of the project (May 20, 
1939) and remain fixed for 20 years after the project is 
available for operation (May 20, 1959). 


It is clear that the Commission is not licensing a project 
in this proceeding but merely authorizing the addition of 
a ‘‘project works’’ to an existing project. 


The annual charges for use of the Indian lands embraced 
in this project were set when the license was issued. No 
additional lands are required by this amendment. Under 
the clear language of Section 10(e), there can be no doubt 
that the annual charges therein established are not subject 
to change except after the project has been available for 
service for a period of twenty years. 


Neither Respondert nor Intervenor in their respective 
briefs attempts to answer the argument in Petitioner’s 
original brief that the very situation here involved was 
considered by the Commission in the original 1929 hear- 


4 Art. 30(d) of the License issued for the Kerr project provides for arbitra- 
tion under the U. 8. Arbitration Act, Title 9 USCA, in the event a readjust- 
ment of charges cannot be agreed upon at the end of twenty years of operation. 
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ings and the determination was then made that if Hungry 
Horse water storage was developed the Indians would not 
be entitled to additional compensation (Petitioner’s Brief, 
page 11). 


Petitioner in this portion of its reply brief discusses 
defects in the Answer brief of the Commission with re- 
spect to its determination of an additional annual charge 
without in any manner waiving its primary contention that 
the Commission erred in its conclusion that additional 
rentals are due because of the installation of the Kerr 
Third Unit. 


Headwater Benefit Payments Must Be Included If “Sharing of 
Net Benefit Method” is to be Used to Determine Indian 
Rentals 


Respondent Commission asserts that while all witnesses 
on rentals deemed it a shortcoming not to include the head- 
water benefits in their calculation of cost, the use of the 


net benefit method was justified since it does not hurt 
Petitioner (Res. Br. p. 18-19). 


The only way that the Petitioner would not be hurt by 
using the ‘‘net benefit’? method to determine Indian rentals 
before a ‘‘headwater benefit’? has been determined is to 
deduct such Indian rentals from the headwater payments 
otherwise due to the Government for the use of Hungry 
Horse storage at the Kerr third unit. 


Any other treatment would result in a serious detri- 
ment to the Petitioner. 

The Respondent Commission, however, indicates that 
such Indian land charges will be deducted from some 
fictitious ‘‘value of power’’ from the Kerr third unit. 

Petitioner’s argument, briefly summarized, shows: 


1. Had any payment been included for headwater 
benefits, the net benefits would be less. (Pet. Br. p. 22) 
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2. All witnesses who testified on the subject stated that 
in determining net benefits, headwater benefit costs would 
have to be taken into account. (Pet. Br. pp. 22-23) 


3. The examiner found that under various proposals 
the annual payments for headwater benefits from the Gov- 
ernment’s Hungry Horse reservoir for 1956 alone at the 
Kerr plant ran from a low of $150,000 to a high of $536,000. 
(Pet. Br. p. 23) 


4, The Commission not only denied Petitioner’s request 
to present additional evidence during the hearings, but 
refused to reopen the proceedings for the purpose of 
introducing in evidence the ‘‘Proposed Report on the 
Investigation of Headwater Benefits, Columbia River 
Basin, 1949 through 1956, Docket E 6384.’’ (Pet. Br. p. 24) 


The Commission’s brief does not attempt to refute those 
statements. Its counsel content themselves with arguing 
that under the Federal Power Act the payments may vary 
from year to year (Res. Br. p. 16), and that the amount 
of the payment will ‘‘be dependent upon the amount of the 
Indian rental,’’ (Res. Br. p. 17); that in determining head- 
water benefit payments the Indian rentals would be de- 
ducted from ‘‘the value of the power’? (Res. Br. p. 17); 
that the Commission method ‘‘does not hurt petitioner’? 
(Res. Br. p. 19) and that the headwater benefit payments 
at Kerr third unit and at Cochrane would be offsetting. 
(Res. Br. p.19) The argument is capped by the statement 
‘*that the greater the Indian rental the smaller will be the 
headwater benefit for the Kerr third unit.” (Res. Br. p. 19) 


The above language implies that the Indian rentals 
would serve to reduce the headwater benefit payments. The 
fact is that under the formula in the ‘‘Proposed Report’? 
Petitioner would pay more for headwater benefits from 
Hungry Horse reservoir than it would if there were no 
Indian rentals. (R 4121) That is the latest Commission 
proposal of which we have knowledge; that is how they 
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would ‘‘be taken into account’’. The reverse of the Com- 
mission argument is the present situation; that is, the 
greater the Indian rental the greater will be the headwater 
benefit costs petitioner must pay. 


The Commission admits it is a shortcoming not to include 
headwater benefit charges and dismisses that shortcoming 
with a broad statement that Petitioner will not be harmed 
thereby. In trying to justify their failure to include one of 
the important costs of the third unit (headwater benefit 
payments) in arriving at ‘‘net benefit’’, the Commission 
has completely misinterpreted the position of Petitioner 
on this subject. It wrongly assumes that Petitioner is 
contending that no additional Indian rentals can be de- 
termined until headwater benefit costs have been ascer- 
tained. 


What Petitioner does assert is that Indian rentals, if 
any, cannot be determined by use of a ‘‘net benefit theory’’ 


unless all of the costs of the projects compared are included. 
There is no testimony in this record from which a ‘‘net 
benefit’? comparison of Kerr third unit and Cochrane dam 
can be obtained. Therefore, Indian rentals cannot be 
determined by such a method. 


The Respondent Commission in its brief has attempted 
to indicate the Petitioner will suffer no detriment by its 
failure to include an important element of cost in the 
comparison of Cochrane Project and the Kerr third unit, 
and that such costs will be ‘‘offsetting’’, There is 
absolutely no justification for such assumption. 


Cochrane is located on the Missouri River, one of seven 
plants of petitioner below the federal Canyon Ferry dam. 
Kerr third unit is on the Flathead River, a tributary of 
the Columbia, below the federal Hungry Horse dam. The 
varying water conditions on the east side of the Continental 
Divide (the Missouri) and the west side (the Columbia) and 
the difference in the physical plants would almost certainly 
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result in different amounts for the two plants in every 
year. 


The Commission is very quick in its brief to tell this 
Court how headwater benefits will be applied to the Kerr 
third unit, yet the Commission has thwarted every attempt 
of the Petitioner to introduce into the record the actual 
computations which have been made by Commission staff. 
(Pet. Br. p. 24) As above shown, the report of the Com- 
mission staff actually is completely contradictory to the 
assertions here made by the Commission’s brief. 


The Commission is attempting to find two unknown items 
by use of a ‘‘net benefit’? approach. This is impossible to 
accomplish. Only one unknown item may be ascertained by 
a ‘‘net benefit’? approach and the use of that method re- 
quires the inclusion of all costs, which the Commission 
admittedly has failed to do. If the ‘‘net benefit’? method of 
determining Indian rentals is to be relied upon by the 
Commission it must include headwater benefit cost in 
arriving at ‘‘net benefit’’. 


The Commission did not conclude until its order of 
January 30, 1961, that the so-called ‘‘net benefits’? method 
of determining land rentals should be used to the ‘‘ex- 
clusion of other methods of record’’. It is a startling 
proposition that after all the years of this proceeding 
before the Commission, the extended hearings, the staff 
briefs, the examiner’s initial decision and the Commission’s 
first decision, and the examiner’s second decision, all of 
which considered at least 5 methods of determining land 
rentals, the Commission should adopt the ex parte sug- 
gestion of the then Secretary of the Interior that only the 
‘‘net benefits’? method should be used. 


How is it possible fairly to determine a net benefit when 
all of the items of cost are not included as to the Kerr 
third unit? Headwater benefit payments cannot be swept 
under the rug. The Commission’s statement at page 19 
of its brief that ‘‘it is not now known whether headwater 
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benefit payments will be assessed against either Cochrane 
or the Kerr third unit’’ shows how unrealistic and capri- 
cious its position is. Headwater benefit payments are 
required by the law (Sec. 10(f), Federal Power Act). They 
are required by the license for Kerr Project (Art. 33). 
They are now the subject of a proceeding before the 
Commission. 


The Commission should not be permitted to hide behind 
vague phrases in its brief to excuse its failure to consider 
these payments in determining the net benefits when head- 
water benefit costs are admittedly a cost of the operation 
of the Kerr third unit. 


Commission Does Not Make a Comparison of Cost of Power 
Between Kerr Third Unit and Cochrane Project 
The Respondent Commission goes to some length in its 
brief (Res. Brief pp. 21-22) to justify the use of a ‘‘value 
of power’? method to obtain a difference in the cost of 
power between Kerr third unit and the Cochrane project. 
No matter how hard they strain, they fail to compare 
cost of power between the two projects. They end up with 
a fictitious value of power comparison that has no true 
meaning on a cost basis. We reiterate our position in our 
principal brief as to the only method by which a cost of 
power comparison may be made. (Pet. Br. p. 25-27) 


REPLY TO INTERVENOR’S BRIEF 
Secretary of the Interior Is Not a Necessary Party 


This is a petition to review an order of the Federal Power 
Commission under the provisions of Section 313 (b) of 
the Federal Power Act. The requirements for review of 
administrative action are set forth in Cities Service Gas 
Co. v. F.P.C. (CA 10, 1958) 255 F. 2d 860, Cert, denied, 
79 S. Ct. 61, 358 U.S. 837, 3 L. Ed. 2d 73. 


In that case the 10th Cirenit Court said: 


“The order of the agency is final for purposes of re- 
view when it imposes an obligation, denies a right, or 
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fixes some legal relationship as a consummation of the 
administrative process, Isbrandtsen Co. v. United 
States, 93 U.S. App. D.C. 293, 211 F. 2d. 51, certiorari 
denied Japan-Atlantic and Gulf Conference v. United 
States, 347 U.S. 990, 74 S. Ct. 852, 98 L. Ed. 1124, and 
cases cited therein.’’ 


The order ‘‘imposing an obligation, denying a right, or 
fixing a legal relationship’? is the order of the Federal 
Power Commission sought to be reviewed. There has been 
no action by the Secretary of the Interior which is subject 
to review. Certainly, the ex parte correspondence between 
the Federal Power Commission and the Secretary of the 
Interior does not impose an obligation, deny a right, or fix 
a legal relationship so far as this Petitioner is concerned. 
The only orders which purport to impose an obligation are 
the orders here sought to be reviewed. 


The comments in the Secretary’s letter are extraneous 
to this proceeding. They were requested because the Com- 


mission misconstrued its function with respect to Indian 
land charges, as we have hereinabove set forth. 


The requirements of Public Law 100, 70th Congress, as 
to Secretary of the Interior approval of a license for the 
Kerr project were performed by him when the license for 
the project was issued. The authority given the Secretary 
of the Interior by Public Law 100, 70th Congress, uses the 
term ‘‘power sites’. (Act of March 7, 1928, 45 Stat. 200, 
212) The function of the Secretary as to this ‘‘power site’’ 
has long since been performed as to the years here in 
question® when the Indian rentals for this site were set 
by the Commission and approved by him in the original 
license. 


5 Article 30(d) of the license provides for readjustment after 20 years of 
operation under the license by mutual consent of the Commission and the 
licensee with the approval of the Secretary of the Interior. In the event 
agreement cannot be reached, the readjusted charges are to be submitted to 
arbitration in the manner provided in the U. S. Arbitration Act (U.S.C. 
Title 9). 
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The Secretary of the Interior was specifically invited 
to participate in the reopened hearings (R 3966-3967) and 
he declined such invitation (R 3895). 


The Federal Power Commission was not required to seek 
the approval of this amendment by the Secretary of 
the Interior. His reply has no significance in law or fact. 
It is completely ex parte, is unnecessary in this proceeding, 
should not have been requested by the Commission, and 
should have been ignored by the Commission when received. 


The contention of the Intervenor that the United States 
or the Secretary of the Interior, as trustee for the Indians, 
is a necessary party to this action is equally without merit. 
Intervenor overlooks the fact that the Indians themselves 
are not a necessary party to this action. Neither Section 
10(e) nor 313(b) of the Federal Power Act require that 
they be made a party. They were authorized to intervene 
by order of this Court only after a petition to intervene 
was initiated by them. 


Since the Tribes are not a necessary party to this action, 
it must certainly follow that their trustee is not a neces- 
sary party. 


The Secretary was not a ‘“‘party’’ to the proceeding 
before the Commission. Anyone who was not a party in 
the proceeding before the lower tribunal certainly cannot 
be a necessary party upon appeal from the order of that 
lower tribunal. The Intervenor’s argument is completely 
without foundation. 


Scattergood Report Did Not Contemplate Additional Rentals in 
the Situation Here Involved 


Contention of Intervenor that Commissioner Seattergood 
“‘specifically noted that if further water storage could be 
developed it would be in order to apply for an amendment 
to that license and that ‘such a proceeding will result in a 
corresponding increase of Indian rental based upon in- 
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creased earning power at site No. 1’ ”’ mis-states what the 
Scattergood report said. What the Commissioner said was: 


“*As stated above, the Federal Power Commission has 
set a limit in the present license (and in accordance 
with the application) of 10 feet of storage in Flathead 
Lake, making a minimum of 1,100,000 acre-feet. If, 
in the future, the problems of the lake levels can be 
safely solved, so that the Federal Power Commission 
will feel warranted in allowing a greater storage to be 
developed than 10 feet, then it will be in order for an 
application to be filed for the amending of the license. 
Such a proceeding will result in a corresponding in- 
crease of Indian rental based upon the increased earn- 
ing power of site No.1. It is hoped that at least by the 
time the first readjustment of rental is made at the end 
of 20 years, it will be possible that this increase of 
storage will have been found feasible.’? (R-3162) 


The assertion by the Intervenor is wrong because: 


(1) The remarks of the Commissioner are specifically 
directed to additional storage secured by raising the eleva- 
tion of Flathead Lake which is not the case here; and, 


(2) The development of such additional storage at Flat- 
head Lake would necessitate the use of additional Indian 
lands not in the original project. The use of additional 
Indian lands could become the basis for an additional charge 
but in this case the additional storage results from the op- 
eration of the Government-owned Hungry Horse reservoir 
in which the Indians admittedly have no interest, and for 
which storage Petitioner must pay the Government under 
Section 10(f) of the Act. 


There Is No Substantial Evidence Upon Which to Base an 
Additional Charge of $63,375 for the Third Unit 


Intervenor seeks in his brief to indicate that there is 
substantial evidence upon which to base the charge of 
$63,375. Such cannot be substantiated by the record. He 

| bases this statement upon the testimony of Mr. Farley 
R 3324-34(R-667-873) and the letter of the Secretary of the Interior 
(RB 3893). Mr. Farley merely cited three cases in which the 
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Commission had used a ‘‘net benefit”? method to determine 
the rental to be paid by a licensee for the use of a Gov- 
ernment dam, reservoir and facilities constructed at great 
cost to the Government. (R 4024) The cases are com- 
pletely different from the instant situation where the 
Indian Tribes have made no investment and own only 
approximately 20% of the land area utilized by the project. 
(BR 946) The Secretary of the Interior was not a party to 
the proceeding and there is nothing to indicate upon what 
his letter was based. 


We think the finding of the Examiner, who took all the 
testimony, clearly shows the fallacy of Intervenor’s con- 
tention when he points out: 


“. . .at the rehearing there was not added to the pre- 
existing record anything of any consequence in the way 
of evidence. The record now shows, it is true, that in 
at least three instances over the past 25 years the 
Commission has used, in determining charges for the 
use of Government lands and dams, what might be 
termed a Sharing of the Benefits Method which simply 
means, as shown by the record herein, a division or 
allocation between the owner of the hydroelectric 
facilities on the one hand and the owner of the lands 
and dams on the other of the difference between the 
cost of operating a hypothetical, non-existing and non- 
proposed, steam plant and the cost of operating the 
proposed plant. It seems clear, however, that there 
is not inherent in this ‘‘method”’ a necessity that the 
division be on a 50-50 basis, as the Staff did in arriv- 
ing at the amount of $63,375. And it seems equally 
clear that in determining whether such a method should 
be used and that the amount should be so divided, it is 
not only desirable but from the standpoint of fairness 
and justice there must be taken into account all of the 
relevant attendant circumstances including the amount, 
if any, of the relative investment by the parties par- 
ticipating. All of the facts in evidence were taken into 
account as a predicate for the initial decision of the 
examiner, and no additional evidence was presented 
by either the Secretary of the Interior or by anyone 
else which make it necessary, desirable, or even ap- 
propriate in the opinion of the examiner, to alter or 
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amend the findings made by him in that decision.’’ 
(R 4108-4109) (Emphasis supplied) 


The material upon which Intervenor seeks to rely is not 
only irrelevant, but can in no way be considered evidence. 
There is no basis in the record to support the Intervenor’s 
contention. The Commission’s finding is contrary to the 
evidence in this case. 


CONCLUSION 


(1) The annual charges for the use of Indian lands in- 
volved in the Kerr Project were set by the Commission 
when the project was authorized and are not subject to 
change by the amendment of that license to include a third 
generating unit until the project has been in operation or 
available for service for 20 years. The amendment to the 
license should issue without an additional charge for Indian 
lands. No additional Indian lands are affected by the third 
unit. 


(2) The Commission is further in error in the method 
used to determine such charge, if any were due. The 
Commission has refused to consider the amount Petitioner 
must pay to the Government for headwater benefits from 
the Hungry Horse Reservoir. The Commission has used a 
‘‘sharing of net benefits’? method to the exclusion of all 
other methods presented for determining a rental, and has 
improperly applied that method. By the Commission’s 
admissions in its brief, it is clear that its action is arbitrary, 
capricious, and not supported by substantial evidence. 


Respectfully submitted, 


Sam B. Case 
JosepH A. McEiwain 
Joun C. Hauck 
Attorneys for Petitioner 
The Montana Power Company 
40 East Broadway 
Butte, Montana 
September 25, 1961 
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THE MONTANA POWER COMPANY, Petitioner, 
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FEDERAL POWER COMMISSION, Respondent 


Confederated Salish and Kootenai Tribes of the 
Flathead Reservation, Montana, Intervenor. 


ON PETITION TO REVIEW ORDER OF THE 
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PETITIONER'S PETITION FOR REHEARING. 


The Montana Power Company, Petitioner herein, prays the 
Court to set aside or withdraw its opinion filed in the above 
causes on January 25, 1962, and to grant rehearing for the 
reasons hereinafter set forth: 
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REASONS FOR GRANTING REHEARING 


IN HOLDING THAT THE INCLUSION OF ADDITIONAL 
“PROJECT WORKS” TO AN EXISTING “PROJECT”, 
REQUIRES ADDITIONAL PAYMENTS FOR USE OF 
INDIAN LANDS UNDER SECTION 10(e) OF THE ACT, 
THE COURT OVERLOOKED THE CLEAR DISTINCTION 
WHICH THE FEDERAL POWER ACT MAKES BETWEEN 
“PROJECT” AND “PROJECT WORKS”. 


“Project” is defined by Sec. 3(11) of the Federal Power Act 
to mean: 


“complete unit of improvement or development, consisting 
of a power house, all water conduits, all dams and ap- 
purtenant works and structures (including navigation 
structures) which are a part of said unit, and all storage, 
diverting, or forebay reservoirs directly connected there- 
with, the primary line or lines transmitting power there- 
from to the point of junction with the distribution system 
or with the interconnected primary transmission system, 
all miscellaneous structures used and useful in connection 
with said unit or any part thereof, and all water-rights, 
rights-of-way, ditches, dams, reservoirs, lands, or interest 
in lands the use and occupancy of which are necessary 
or appropriate in the maintenance and operation of such 
unit; 


On the other hand, Section 3(12) defines “project works” 
as “the physical structures of a project’’. 


“Project” by definition includes “lands * * * the use and 
occupancy of which are necessary or appropriate in the main- 
tenance and operation of such unit (a complete unit or devel- 
opment) ”’, 


“Project works’ by definition are ‘’the physical structures of 
a project’. (Sec. 3(12) ) 


Obviously lands are not physical structures of a project. If 
lands were not specifically included in the definition of a pro- 
ject, they still could not constitute “project works” as defined. 
Since lands are specifically included in the definition of 
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“project”, it is patently erroneous to treat them as part of the 
“project works”, 


Under the court’s opinion, if this be a new license including 
the use of the lands, the annual rental for the use of the Indian 
lands in connection with the third unit cannot be readjusted at 
least until 1974 at the earliest; in other words, there would be 
a piecemeal readjustment of the rentals; and this is clearly 
contrary to the intention of section 10(e) which specifically 
provides for readjustment “at the end of twenty years after the 
project is available for service’. 


On this feature the decision completely misconstrues the 
pattern of the Federal Power Act. 


The statement at the bottom of page 9 of the Court’s opinion 
underscores the error into which the Court has fallen. The Court 
there says “We think the record supports the Commission’s 
finding that the charges fixed in the amended license of July 
17, 1936, related only to the use of tribal lands then being 
licensed.” 


Since the “project” with the third unit concededly does not 
occupy any tribal lands not licensed in 1936, amendment of 
the license to include the third unit (and the Commission’s or- 
der specifically “amends” it (R. p. 4177, there is no basis 
for charging additional rentals. 


If the Court’s decision that this is a new license for “project 
works” stands, and if an additional rental is to be charged, it 
can only be on the basis that this is a new license for a new, 
project. That would result in one “‘project’’ being superimposed 
upon another “project”, something which is neither contem- 
plated in the Act nor countenanced by any provision of the Act. 


The holding of the Court herein makes the clear language of 
Sec. 10(e) as to when annual charges for the project may be 
readjusted a nullity. The decision of the Court herein abrogates 
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any distinction made by definition in the act between “project!’ 
and “project works”. : 


This Court pointed out this distinction in the case of. Lake 
Ontario Land Development & Beach Protection Assn. v.. Federal 
Power Commission cited in its opinion herein, but then overlooks: 
the fact that the word “‘project’’ is used in Section 10(e) as to 
when annual changes may be readjusted and. not “project 
works”’. 


This Court’s opinion makes the lanquage of 10(e) meaning- 
less because it allows readjustment of annual charges for use 
of tribal lands before the end of twenty years after the project 
is available for service. The record shows the Kerr project be- 
came available for service in May of 1939 (R. p. 3614). Under 
Section 10(e) the annual charges for the use of the Tribal 
lands in the Kerr Project cannot be readjusted until May of 
1959. Yet, in this opinion the Court has allowed such annual 


charges to be readjusted as of December, 1954. It is contrary 
to the clear provisions of Section 10(e) of the Act. to allow 
such readjustment as is done in this proceeding. 


Il. THE COURT ERRED IN HOLDING THAT PETITIONER 
FAILED TO SHOW THAT $63,375 IS AN UNREASON- 
ABLE RENTAL. 


The Commission in its order of January 30, 1960, disregarded 
all testimony presented on the matter of Indian rentals. other 
than the “Sharing of Net Benefits’’ method when it held 
(R. p. 4175): 


“Thus, the additional evidence put in the record at the 
reopened hearing, when considered with the other evi- 
dence of record, provides ample justification for using 
this ‘net benefit’ method to the exclusion of all other 
methods of record as the basis for determining the reason- 
able annual payment for the additional use of the Flat- 
head reservation power site.” 


Since the sole basis for the $63,375 additional annual charge 
is the application of the ‘sharing of the net. benefits’ method, 
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if the application of that method is unreasonable then the result 
derived therefrom is unreasonable. 


Witness Farley for the Federal Power Commission staff ex- 
plained the “sharing of net benefits” as follows; (R. p. 3831): 


“In a general way, if two parties propose to enter on a 
joint venture and they figure that the venture will produce 
so much income, so much benefits, whatever you want to 
call it, and it costs so much to construct and operate the 
venture, then the net benefits of course are the difference 
between gross income, gross benefits, and the costs. 


We have been designating it as the term of “net 


benefits.” The two parties, having a joint interest, can 
share those benefits.” 


It is uncontested in this proceeding that headwater benefit 
payments to the United States for the Hungry Horse Reservoir 
releases are part of the costs of the Kerr Project and the Kerr 
3rd unit. 


Such being the case, it is unreasonable to determine an 
annual charge by a method which requires all of the costs of 
an installation to be included and then does not include some 
of such costs. 


Petitioner in this appeal has made no contention that head- 
water benefits for Hungry Horse Reservoir must be determined 
before an Indian rental may be determined. What petitioner 
has contended is that it is capricious, arbitrary, and unreason- 
able to base the amount of such rentals upon a method which 
requires the comparison of the costs of the Kerr 3rd unit 
(including Headwater benefits) and then does not include all 
of such costs. 


If the application of the method is unreasonable, the result 
must also be unreasonable. 


At the very least, this proceeding should be sent back to the 
Commission with instructions to provide that any payment, if 
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credit is not given therefore in determining headwater benefit 
payments, shall be subject to appropriate adjustment and ap- 
propriate credit when headwater benefit payments have been 
determined. 


Ill, THE COURT’S HOLDING THAT IT MUST ACCEPT THE 
COMMISSION’S DETERMINATION, ABSENT A SHOW- 
ING BY PETITIONER THAT THE RESULT IS UNREA- 
SONABLE, FLIES IN THE FACE OF SECTION 8(b) OF 
THE ADMINISTRATIVE PROCEDURE ACT. 


Section 8(b) of the Administrative Procedure Act 5 USCA, 
Sec. 1007 (b), requires findings of fact and “a statement 
of . . . the reasons or basis therefor, upon all the material 
issues of fact, law, or discretion present on the record.” 

The last paragraph of the Court’s Opinion reads: 


“Whether the Commission properly adopted and cor- 
rectly applied the ‘Sharing of Net Benefits’ method of 
computing the additional payment is not the question. 
The question is, rather, whether the end result is a rea- 
sonable one, as the statute requires it to be. In our view, 
the petitioner failed to show that $63,375 is an unreason- 
able rental.’ 


It is impossible to reconcile these two quotations. Once the 
Commission has bound itself to a given formula - once it has 
exhausted its “expertise”, the Administrative Procedure Act 
requires that the Commission set forth its reasons and the 
basis therefor so that the Court can determine whether the 
“end result” is reasonable. 


The Hope Natural Gas Case (320 U.S. 591, 64 S. Ct. 281, 
88 L. Ed. 333), does not hold that once the Commission has 
adopted a formula or combination of formulas the courts must 
accept the end result without knowing whether the formula was 
properly applied—quite the contrary. Once a formula has been 
adopted, the Commission’s decision must disclose the basis for 
it. 


The Supreme Court said on page 645 of the Hope decision: 
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“If we are to hold that a given rate is reasonable just 
because the Commission has said it was reasonable, re- 
view becomes a costly, time-consuming pageant of no 
practical value to anyone.” 


Court decisions since the Hope case make very clear what 
is required in a Commission opinion. 


In State Corporation Commission of Kansas v. F.P.C., 206 
Fed. (2d) 690, (1953), the Court of Appeals of the Eighth 
Circuit, had this to say: 


“It is clear also that the Commission is not bound to the 
use of any particular formula or group of formulae in 
determining what is a ‘just and reasonable’ rate. 
“However, the Congress has provided for judicial review 
of the orders of the Federal Power Commission in such 
cases. Obviously there must be some review. And as Mr. 
Justice Jackson stated in Federal Power Comission v. 
Hope Natural Gas Company, supra, 320 U.S. at page 
645, 64 S.Ct. at page 308,’ If we are to hold that a 
given rate is reasonable just because the Commission has 
said it was reasonable, review becomes a costly, time- 
consuming pageant of no practical value to anyone.” 
(p. 722) 


“A mere assertion that the Commission has examined ‘all 
of the available evidence of record on this subject’ does 
not suffice to show this court, on review, that the con- 
clusion of the Commission as to the rate of return is the 
result of the application of the Commission's expertise 
and judgment so that we would affirm. The Administra- 
tive Procedure Act, 60 Stat: 237, 5 U.S.C.A. 1001 et seq., 
is applicable to determinations made by the Federal Power 
Commission .. .” (p. 723) 


Again in South Carolina Generating Company vs. Federal 
Power Commission (4th Circuit) 249 Fed. (2d) 755, at 764, 
that Court said: 


“We realize the limits upon the scope of judicial review 
of rate orders, as taught in Hope Natural Gas Co. vs. 
Federal Power Commission, 320 U.S. 591, 64 S. Ct. 281, 
88 L. Ed. 333. But in a later case, Colorado-Wyoming Gas 


8 


Co. vs. Federal Power Commission, 324 U.S. 626, 634, 
65 S.Ct. 850, 854, 89 L.Ed. 1235, the Supreme Court set 
aside an order of the Federal Power Commission, and 
speaking through Mr. Justice Douglas, as it had done in 
the Hope case, said: ‘We have repeatedly emphasized 
the need for clarity and completeness in the basic or es- 
sential findings on which administrative orders rest . . . 
Their absence can only clog the administrative function 
and add to the delays in rate-making.’ The same section 
of the Administrative Procedure Act (Sec. 8(b), 5 U.S.C.A. 
Sec. 1007 (b), which calls for findings of fact, requires 
with equal force ‘a statement of . . . the reasons or basis 
therefor, upon all the material issues of fact, law, or 
discretion presented on the record.’ ” (Emphasis theirs) 


The United States Court of Appeals for the Third Circuit 
in Matter of United Corporation, 249 Fed. (2d) 168 (1957) 
held: 


“In applying Section 8(b) of the Administrative Proce- 
dure Act to a decision of the Federal Maritime Board, 
we noted, with respect to the conclusion of the Board, 
that, ‘. . . it is a generalization which is a great deal 
wider than that which could be based on the facts specif- 
ically found. The parties concerned are entitled to have 
the reviewing tribunal have something more explicit than 
this type of generalization.’ Baltimore & Ohio Railroad 
Company v. United States, 3 Cir., 1953, 201 Fed. 2d 795, 
799. There, the case was remanded for more specific 
findings and reasons for the conclusions reached. Similar- 
ly, in Public Utilities Commission of Connecticut v. 
Federal Power Commission, 3 Cir., 1953, 205 F.2d. 116, 
119, we held that ’. . . an administrative order must con- 
tain express findings of the basic facts upon which the 
expressed, ultimate fact must be supported.’ citing United 
States v. Carolina Freight Carriers Corp., 1942, 315 U.S. 
475, 62 S. Ct. 722, 86 L. Ed. 971. (emphasis supplied.) 


"To the same effect is Spiegel v. Public Utilities Com- 
mission of District of Columbia, 1955, 96 U.S. App. D. C. 
307, 226 F.2d 29, certiorari denied sub nom. Capital 
Transit Co. v. Spiegel, 1955, 350 U.S. 904, 76 S.Ct. 182, 
100 L.Ed. 794. In reversing the judgment of the District 
Court with directions to remand the case to the commis- 
sion, the appellate court stated (226 F.2d at page 33): 


9 


‘. +» the decision of the Commission must be based on a 
‘suitably complete statement’ of its reasons for its con- 
clusions. (Emphasis supplied.) “’ (P. 179) 


Looking at the record in the light of those cases we find: 


1. The Commission’s Chief Examiner, with many years ex- 
perience as an examiner, issued his first decision in this 
proceeding on May 14, 1959. (R. p. 3613.) 


On the subject of the amount of additional rentals, after 
careful analysis of the testimony he concluded: 


“The five methods of fixing appropriate additional charges 
discussed by the Staff result in payments ranging from 
$27,200 to $73,825, an average of $47,098. Since both 
the Indian Tribes and the Applicant advance the Pelton 
and the sharing of net benefits formulae as reasonable 
approaches, the Staff recommends a figure which is the 
rounded off average of the amounts which the Staff ar- 
rived at by the use of those two methods, namely $53,000. 


“Upon consideration of the evidence presented, it is con- 
cluded that exclusive of payments for headwater benefits, 
if any $50,000 per year is a fair and reasonable addi- 
tional payment by the Licensee to the Indian Tribes be 
cause of the installation and operation of the third unit, 
and appurtenant facilities at Project No. 5, authorization 
for which is sought in this proceeding.” 


The Commission itself issued its Order Adopting Initial 
Decision on September 18, 1959, in which it adopted the 
Examiner’s decision with minor amendments not signifi- 
cant for present purposes. 


At this state of the proceeding the expertise of the Com- 
mission had been applied to the facts. 


On September 28, 1959, the Chairman of the Commis- 
sion sent a copy of the Commission’s Order Adopting 
Initial Decision to the Secretary of the Interior, submit- 
ting it to him for his review and approval (R. p. 3965) 
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On March 9, 1960, the Acting Secretary of the Interior 
wrote a letter to the Commission Chairman expressing 
the opinion that Sharing of the Net Benefits should be 
used to the exclusion of other matters. (R. p. 3893) 


The decision of the Examiner Upon Order Reopening 
Hearing was issued on November 3, 1960. (R. p. 4101). 
After reviewing in detail the original record on the dif- 
ferent methods of determining rentals, and noting that 
the Secretary of the Interior had not taken advantage of 
the opportunity to present evidence (R. p. 4105), the 
Examiner found that nothing of consequence in the 
way of evidence had been added (R. p. 4107), and re- 
affirmed his original decision, already adopted by the 
Commission on September 18, 1959. 


By its Order Modifying and Adopting Initial Decision 
of Presiding Examiner and Examiner’s Further Decision 


Upon Reopened Hearing, issued January 30, 1961, 
without identifying the evidence to which it referred, the 
Commission stated: 


“Thus, the additional evidence put in the record at the 
reopened hearing, when considered with the other evi- 
dence of record, provides ample justification for using 
this ‘net benefits’ method to the exclusion of the other 
methods of record as the bases for determining the rea- 
sonable annual payment for the additional use of the 
Flathead reservation power site.” (R. p. 4175) 


As to the rental the Commision said: 


“Upon further consideration of the record, including the 
evidence introduced at the reopened hearing we now con- 
clude that the increase in the annual charge should be 
$63,375.00 in lieu of the $50,000 increase previously 
determined to be reasonable.” (R. p. 4174) 


There is no evidence pointed out as a basis for this state- 
ment. 
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Placed in juxtaposition to the holding of the Court in the 
State Corporation of Kansas case (quoted on page 7 of this 
petition) that a mere assertion that the Commission has ex- 
amined “all of the available evidence of record on this subject” 
is not sufficient, it is crystal clear that the Commission’s final 
decision in the case at bar is fatally defective. 


IV. THE COURT ERRED IN DETERMINING THAT SECTION 
10 (e) OF THE FEDERAL POWER ACT REQUIRES THAT 
THE SECRETARY OF THE INTERIOR OR THE TRIBES 
APPROVE THE ANNUAL CHARGES FOR THE USE OF 
INDIAN LANDS. 


The opinion herein states on page 10 as follows: 


“The annual charges shall be reasonable, Section 10 (e) 
says, and must be approved by the Secretary of the In- 
terior and the Indians themselves; otherwise, the statute 
is silent as to how Indian rentals shall be computed.” 


Section 10(e) of the Act is explicit in its language in which 
it gives the Secretary of the Interior approval power over only 
“dams or structures in reclamation projects’. 


The pertinent portion of 10(e) reads as follows: 


“Provided, that when licenses are issued involving the use 
of Government dams or other structures owned by the 
United States or tribal lands embraced within Indian res- 
ervations the Commission shall, subject to the approval 
of the Secretary of the Interior in the case of such dams 
or structures in reclamation projects and, in the case of 
such tribal lands, subject to the approval of the Indian 
tribe having jurisdiction of such lands as provided in 
section 16 of the Act of June 18, 1934 (48 Stat. 984), 
fix a reasonable annual charge for the use thereof.” 


It does not say, as set forth in the opinion, that the Secretary 
has approval power of the annual charges for the use of Indian 
lands as determined by the Commission under Section 10(e). 


Further, the only requirement of approval of the Indian tribe 
itself is ‘’as provided in Section 16 of the Act of June 18, 1934 
(48 Stat. 984) “’. 
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“ Section 16 of the Act of June 18, 1934 (48 Stat. 984, 25 
USCA., Sec. 476) says: 


“In addition to all powers vested in any Indian Tribe or 
tribal council by existing law, the constitution adopted 
by said tribe shall also vest in such tribe or its tribal 
council the following rights and powers: . . . to prevent 
the . . . lease . . . of tribal lands, interest in lands, or 
other tribal assets without the consent of the tribe; .. .” 


Such language when read with Section 10(e) gives the tribe 
the right to determine in the first instance whether their lands 
shall be leased under the Federal Power Act for power pur- 
poses. If the tribe is willing to lease its lands, then under Section 
10(e) the Commission shall ‘fix a reasonable annual charge 
for the use thereof.”” 


In this case the tribe has long since committed the lands 
herein involved for leasing under Section 10(e) for use in the 
Kerr project. 


Any other interpretation makes the function of the Com- 
mission under Section 10(e) a useless exercise completely 
without meaning or sense because the annual charge would 
not have to be “reasonable”, it would depend only upon ob- 
taining the consent of the tribe to any sum of money whether 
reasonable or not. 


The holding of a hearing and taking evidence upon annual 
charges would be futile and absurd under such an interpreta- 
tion, because any action resulting therefrom could be complete- 
ly nullified by the tribe. It would require a negotiated sum 
with the tribe rather than consent to lease for this purpose 
before a project involving Indian lands could proceed and 
would make the requirement of Section 10(e) that the Com- 
mission fix a reasonable annual charge for the use of such 
lands completely meaningless. 


Congress certainly did not intend that the Commission should 
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perform a useless function in requiring it to set a reasonable 
annual charge. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 
the Court should set aside or withdraw its opinion filed in these 
causes on January 25, 1962 and grant Petitioner, the Montana 
Power Company, a rehearing. 


‘s/ SAM B. CHASE 
‘sf JOSEPH A, McELWAIN 
‘st JOHN C. HAUCK 


Attorneys for Petitioner 

The Montana Power Company 
40 East Broadway 

Butte, Montana 


February 5th, 1962 
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